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Notice of Investigation 


FEDERAL MARITIME COMMISSION 
{Docket No. 1127] 


—$———$@ —— —_—_—_——. 


Overseas Frerour & Terminxan Corr. (Att Carco Lrxe) 


—— i 


Information before the Commission indicates that Over- 
seas Freight & Terminal Corp. (All Cargo Line), a com- 
mon earrier by water in foreign commerce of the United 
States, had charged or demanded 2 125 percent surcharge 
on shipments transported aboard the SS “Cape Verde” on 
a voyage from Rotterdam, Netherlands, to ports in the 
United States, because the duration of the voyage was in- 
erensed due to the longshoremen’s strike. The carrier's 
bill of lading, a specimen of which is on file with the Com- 
mission, provides in paragraph 4 for the assessment of 
extra compensation for an increase in the duration of the 
voyage, and further provides that the shipper and con- 
signee shall pay proportionate additional freight. 

The carrier, pursuant to said bill of lading provisions, 
may have charged, demanded, collected, or received a 
greater or different compensation for the transportation 
of property than the rates and charges which are specified 
in its tariff on file with the Commision in violation of see- 
tion 18(b), Shipping Act, 1916, and by the imposition of 
said surcharge, the carrier may have unduly preferred or 
prejudiced shippers in violation of section 16, and may 
have unjustly discriminated against shippers in violation of 
section 17 of the Shipping Act, 1916, 


Therefore, it is ordered, That an investigation is hereby 
instituted pursuant to section 22 of the Shipping Act, 1916, 
to determine whether said carrier, in applying said bill of 
lading clause and assessing the 125 percent surcharge, is 
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in violation of sections 16, 17 or 18(b) of the Shipping 
Act, 1916; and 


It is further ordered, That Overseas Freight & Terminal 
Corp. (All Cargo Line) be made respondent in this pro- 
ceeding; 


It is further ordered, That this proceeding be assigned 
for public hearing before an examiner of the Commission’s 
Office of Hearing Examiners and that the hearing be held 
at a date and place to be determined and announced by the 
presiding examiner; 

It is further ordered, That notice of this order be pub- 
lished in the Federal Register and that a copy thereof and 
notice of hearing be served upon respondent, Overseas 
Freight & Terminal Corp. (All Cargo Line); 


It is further ordered, That any persons, other than re- 


spondent, who desire to become party to this proceeding 
and to participate therein, shall file a petition to intervene 
with the Sceretary, Federal Maritime Commission, Wash- 
ington 25, D.C., on or before August 7, 1963, with copy 
to respondent; 


And it is further ordered, That all future notices issued 
by or on behalf of the Commission in this proceeding, in- 
cluding notice of time and place of hearing or prehearing 
conference, shall be mailed directly to all parties of record, 


By the Commission, July 17, 1968. 


Tiomas List, 
Secretary. 


Amended Notice of Investigation 


FEDERAL MARITIME COMMISSION 


Wasuixctox, D.C. 
Docket No. 1127 
Se ee 


Overseas Freiont & Terminan Corp, (ALL Carco Line) 
ViotaTion oF Sections 16, 17, and 18(b), SHIPPING 
Act, aS AMENDED 


————_— 


SERVED 
December 4, 1963 
PevenaL MAnirima gE COMMISSION 


Information before the Commission indicates that Over- 
seas Freight & Terminal Corp. (All Cargo Line), a com- 
mon carrier by water in foreign commerce of the United 
States, had charged or demanded a 125% surcharge on 
shipments transported abroad the 8.8. “Cape Verde” on 
a voyage from Rotterdam, Netherlands, to ports in the 
United States, because the duration of the voyage was 
increased due to the longshoremen’s strike, The carrier’s 
hill of lading, a specimen of which is on file with the 
Commission, provides in paragraph + for the assessment 
of extra compensation for an increase in the duration of 
the voyage, and further provides that the shipper and 
consignee shall pay proportionate additional freight. 

The carrier, pursuant to said bill of lading provisions, 
may have made or given an undue or unreasonable prefer- 
ence or advantage to persons or descriptions of traffic or 
may have subjected persons or deseriptions of trafhe to 
an undue or unreasonable prejudice or disadvantage in 
violation of section 16 First, Shipping Act, 1916. 
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The earrier, pursuant to said bill of lading provisions 
and by the imposition of said surcharge, also may have 
demanded, charged, or collected a rate, fare, or charge 
which is unjustly discriminatory between shippers or may 
have engaged in or enforced an unjust and unreasonable 
regulation and practice in violation of section 17, Shipping 
Act, 1916. 


Further, the carrier by the aforesaid activities, may 
have made a change in rates, charges, classifications, rules 
or regulations, which resulted in an increase in cost to 
shippers or consignees without publishing and filing a new 
tariff 30 days in advance of the effective date thereof, or 
may have charged, demanded, collected, or received a 
greater or different compensation for the transportation 
of property than the rates and charges specified in its 
tariff on file with the Commission, in violation of section 
18(b), Shipping Act, 1916. 


THEREFORE, If Is ornpERED, That an investigation is here- 
by instituted pursuant to section 22 of the Shipping Act, 
1916, to determine whether said carrier, in applying said 
bill of lading provisions and assessing said surcharge, has 
violated sections 16 First, 17 or 18(b), Shipping Act, 
1916; 


[ris Ferrier orpeRED, That this proceeding be assigned 
for public hearing before an Examiner at a date and place 
to be announced by him; 


Tr is FURTHER ORDERED, That Overseas Freight & Termi- 
nal Corp. (All Cargo Line) be made respondent in this 
proceeding and served with copy of this Amended Notice 
and that a copy thereof be published in the Federal Regis- 
ters 
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Ip is Ftrrier orperep, That any other persons who de- 
sire to become party to this proceeding shall file a peti- 
tion to intervene with the Secretary, Federal Maritime 
Commission, Washington, D. C., on or before December 
13, 1963, with copy to respondent ; 


Tris renriren orpenrp, That all future notices issued by 
or on behalf of the Commission in this proceeding shall be 
served on all parties of record; 


Axp iris rertibk orperep, That the Notice of Investiga- 
tion served in this proceeding July 19, 1963, is hereby 
cancelled and superseded. 


By the Commission, November 21, 1963. 
Tuomas List 


Thomas Lisi 
Secretary 


Transcript of Prehearing Conference, October 8, 1963 


(1) 
BEFORE THE 


FEDERAL MARITIME COMMISSION 
Docket No. 1127 
+ eee 
In the matter of: 


Overseas Fretcur & Terminan Corp. (ALE Carco Link)— 
ViovaTion or Section 18(b), Sutprinc Act, 1916, 
AS AMENDED 


ae 


Room 114, Centennial Building 
1321 H Street, N. W. 
Washington, D. C. 

Tuesday, October 8, 1965 


The above-entitled matter came on for prehearing, 
pursuant to notice, at 2:15 o’¢lock p.m., before KE. Rosent 
Seaver, Presiding Examiner, 


APPEARANCES: 


SraxLey QO. Suer, Esq, and 

Armin U. Kuper, Eso. 

Coles & Goertner 

1000 Connecticut Avenue, N. W. 
Washington, D. C., appearing on behalf of 
Overseas Freight & Terminal Corp. (All 
Cargo Line). 
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F. THersenr Prem, Ese. 

Bigham Enelar Jones & Houston 

99 John Street 

New York 38, New York, appearing on 
behalf of International Packers Ltd. 
Norman D. KLINE, Esq. 

Federal Maritime Commission 

PBL TH Street, N. W. 

Washington, D.C. appearing as Hearing 
Counsel, 


ts Mp Examiner, P represent the International 
Paekors Limiied iu Chicago. ‘Phe consignee declined to 
pay. Our offer to supply a surety company bond, which 


was originally rejected, was later accepted by New York 


counsel, and filed. And that’s the present position of our 
CAC, 

It seems to me the issues—the proposed issues as for- 
mulated are very broad and it seems to me they go well 
beyond what the vital issue in this case is. And that is 
has this carrier any right, regardless of whether he has 
provisions or not, to ask consignees to pay 125 percent 
surcharge, really it’s a penalty, just because the Long- 
shoremen engaged ina strike at a point at which they were 
eoing to discharge the cargo, * 12m 
a : 

Now in this proceeding, of course the carrier—it seems 
to me, would be subjected to a suit In the Federal Court 
to refund some of these charges. This bill of lading, it 
secins to me isn’t valid. * "7 
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SERVED 
October 22, 1963 
FreperaL MARITIME COMMISSION 


FEDERAL MARITIME COMMISSION 
Wasuincton, D.C. 


October 22, 1963 
No, 1127 
a ee, 
Oversras Freicur & Termixat Corp. (Ati Carnco Lixe)— 
Viouation or Section 18(b), Siipprxc Act, 1916, 
As AMENDED 
pe ee 

The following matters, among others, were taken up 
and agreed upon in the course of the prehearing confer- 
ence held in this case on October 8, 1963. 

Hearing Counsel requested that respondents produce 
the following for inspection and for copying, insofar as 
a need for copies appears ; 

1. All manifests relating to westbound voyage 376 of 
the MV Cap Verde arriving some time in January 
1963 at Gulf ports of the United States from Rotter- 
dam and other European ports. 

All bills of lading covering shipments in the said 
voyage. 

All freight bills, invoices, or other forms used) by 
respondent to bill consignees for surcharges imposed 
on said voyage, 

All correspondence between respondent and con- 
signees or shippers on said voyage relating to the 
imposition of surcharges on said voyage. 

All internal memoranda or correspondence of re- 
spondent relating to the imposition of surcharges on 
said voyage. 
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It was agreed that as to items 1, 2, and 3 the names 
of shippers need not he divulged; and that as to items 4 
and 5 privileged communications need not be divulged. 

Counsel for intervener, International Packers, Ltd. re- 
quested that respondent produce data with respect to 
other voyages of respondent which will show whether 
respondent’s vessels entered port during a strike and, if 
so, and if delay was encountered, whether a surcharge 
Was imposed, 

Hearing Counsel further requested that respondent pro- 
duce voyage accounts from which the expenses and costs 
occasioned to respondent by reason of the strike ean be 
determined, 

Counsel for respondent agreed to consalt with his client 
and make every reasonable effort in producing the doen- 
ments and data requested and advise counse] at an early 


date as to what will and what will not be produced, and 
by November 8 1963 at the latest. 


Hearing Counsel will prepare a proposed stipulation 
of facts and provide copies to counse] and the Examiner 
on or before December 2, 1963. Counsel will reply to 
Hearing Counsel's proposal promptly, either agreeing or 
giving counter proposals. 

Counsel for respondents agreed to produce an official 
of respondent as a witness who is familiar with the 
voyage involved in this proceeding and other voyages 
where delay may have been encountered due to a strike. 

The decision as to the time and place of hearing will 
he reserved until the extent of any possible stipulations 
between counsel is seen. 


E. Roserr Seaver 
EK. Robert Seaver 
Presiding Mxaminer 
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Brief of Intervenor, International Packers, Ltd. 


BEFORE THE 
FEDERAL MARITIME COMMISSION 
Docket No. 1127 


a 


Overseas Freight & TermrnaL Corp. (Att Carco Lives) 
—Viovation oF Section 18(b) Surppinc AcT as 
AMENDED 


(6) 
POINT 1 

Tap Action oF ALL Carco Lines, THE CARRIER, 1N ASSESS- 

Inc A Surcuarce Acarnst IytTerveNnor’s Carco Is 

ILLEGAL AND VoD. 

Section 18(b) (1), (2) and (3) of the Shipping Act of 

1916, as amended (U.S.C.A. 817(b) (1), (2) and (3)) pro- 
vides as follows: 


“1, Every common carrier by water in foreign com- 
merce * * * shall file with the Commission * * * tariffs 
showing all the rates and charges of such carriers 
* * * for transportation to and from United States 
ports and foreign ports * * * on any through route 
which has been established.” (Emphasis added.) 


“2 No change shall be made in rates, charges, * * * 


which result in an inerease of costs to the shippers 
* * * oxcept by the publication and filing * * * of a 
new tariff or tariffs * * *.” 


“3 No common carrier by water in foreign commerce: 
* * * shall charge or demand or collect or receive a 
greater or lesser or different compensation for the 
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transportation of property or for any service m con- 
nection therewith than the rates and charges which 
are specified in tts tariffs on file with the Commission 
and duly published and in effect at the time; * * °." 
(Emphasis added.) 


The tariff of the earrier, All Cargo Lines, makes no 
provision for a surcharge of 125% of the basi¢ freight 
rate. 

The pertinent tariff filed by the carrier provides on the 

) I 
title page: 


“Transportation under the terms and conditions of 
this tariff is subject to the terms and conditions of 
the Line’s bills of lading and other documents cur- 
rently in use by the Line.” 
A specimen copy of the bill of lading was filed with the 
tariff, 


(7) 


Even the bill of lading itself contains no provision for 
a surcharge of 125%, and there is no rate or charge of 
125% for service in the tariff. The bill of lading provides 
as follows: 


“Bor any service rendered to the woods as herein- 
above provided, the carrier shall be entitled to extra 
compensation, and if in following the procedure per- 
mitted herein the length and duration of the voyage 
of the ship is increased, the shipper and consignee 
shall pay proportionate additional freight, all of 
which shall be a Hen on the goods.” 


On the basis of this provision, the carrier made a uni- 
lateral decision apart from regulation or the terms of a 
fled tariff, that 125% of the basic freight was a proper 
rate to charge the shipper—not 10%, or 500%, or even 
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200% (which he might do if he can assess 125%), but 
125%. Certainly, the Shipping Act was never written to 
place in the hands of a carrier the power to make an arbi- 
trary decision as to a charge for the service to be made 
against a shipper and force an arbitrary assessment of 
the nature made herein upon a shipper who entrusted his 
goods to the carrier in good faith. 

The demand of the carrier (made through agents) 1s 
dated January 24, 1963, and states: 


“We have been instructed to notify you of the fact 
that a surcharge amounting to 125% of the ocean 
freight manifested is being assessed against each bill 
of lading. This ‘surcharge’ of ocean freight must be 
paid to us by certified check prior to the delivery of 
your cargo.” 


The intervenor submits that an assessment on the basis 
attempted by the respondent. is illegal and void under 


(8) 


Section 18(b), (1), (2) and (3) of the Shipping Act of 
1916, (46 U.S.C.A. 817(b) (1), (2) and (3)). 

In Re Puerto Rican Rates, 2 U.S.M.C. Reports 1113131, 
the northbound tariff of the carrier provided rates for 
refrigerated transportation. The tariff stated that the 
rates named under it were based upon the terms and con- 
ditions of the carrier's bill of lading. The bill of lading 
provided that the carrier did not undertake that the vessel 


was equipped to transport perishable goods, which it 


stated would be carried at the owner's risk. 

The Commission found that the bill of lading conflicted 
with the holding out of the carrier’s service to the public, 
as stated in the tariff, and was unlawful, incomplete, con- 
flicting, misleading and ambiguons, and at page 131 said: 


“Ffowever, irrespective of this confliet, shippers should 
not be required to look beyond the tariff for any pro- 
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vision affecting the application of the freights. When- 
ever a tariff refers to a bill of lading and states that 
the rates therein published are dependent upon condi- 
tions in that bill of lading, such conditions should be 
published in the tariff. * * *” 


The statute requires the publication in tariffs of any 
rules or regulations which in any wise change, affect or de- 
termine any part of the aggregate of the rates, fares, 
charges, or the value of the service. 

In the Matter of Services, Charges and Practices of 
Carriers engaged in the Eastbound Transportation of 
Lumber and Related (9) Articles by Way of the Panama 
Canal, 2 U.S.M.C. Reports 148, 145, the Commission held 
that provisions of bills of lading affecting rates and value 
for services are not effective unless incorporated in’ the 
tariff. In effecting this holding, the Commission said: 


“It is apparent that in certain respects carriers have 
not attempted to make their tariffs consistent with 
their bills of lading, for cxample, Alternate Agent 
Joseph A. Wells publishes for a group of carriers a 
tariff rule providing that each shipment shall be sub- 
ject to the terms, conditions and exceptions of the 
bill of lading of the carrier in use at the time of 
such shipment, and the shipper shall accept the same 
and be bound thereby. Such bills of lading are not 
reproduced in the tariff. Any provision in a bill of 
lading which affects the charge for transportation or 
the valne of the service to be effective must be in- 
corporated in the tariff.” 


As pointed out before, the surcharge of 125% of the 
basic freight is not set forth in the tariff, and not even 
in the bill of lading. 

In slaskan Rates, 2. USS.M.C. Reports 558, 581, the 
Commission held that provisions of bills of lading, ete. 
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affecting rates and services are not effective unless incor- 
porated in the tariff. 

The Alaska Steamship Company, Alaska Transporta- 
tion, and Northland had filed rates in their tariffs to and 
from ports on their regular routes, but had not included 
services to and from small (10) settlements, on the 
grounds that they were “irregular” ports. The filed tariffs 
contained the provision: 


“The steamer rates named herein are applicable sub- 
ject * * * to the conditions of the company’s shipping 
receipts, bills of lading and livestock contracts.” 


The Commission found that the provisions of bills of 
lading and other documents affecting receipts or the value 
of transportation services are not eoverning unless incor- 
ported in carrier's published and filed tariffs. It further 
stated that when rates are published, depending upon con- 
ditions in the carrier's bill of lading, such conditions 
should be published in the tariff. 

As heretofore pointed out, the tariff does not provide 
for a surcharge, much less a surcharge of 125%, and, as 
a matter of fact, the bill of lading makes no provision for 
a surcharge, much less a surcharge of 125%. 

Accordingly, the surcharge is iNegal and unenforceable 
and the carrier should be directed to remit it. 


* * “ * 


Exhibit A to Stipulation of June 4, 1964—Bill 
of Lading 


(PHOTOPRINTS) 


[For convenience of Court and Counsel this document is 
bound in on the opposite page | 
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GENERAL AGENTS FOR EUROPE 
BLACK DIAMOND LINES S.A. 


= 38, Frankviikled - ANTWERP 1 
QVERSEAS FREIGHT & TERMINAL CORPORATION, GENERAL AGENTS TREGIAPHIC ADORESS » ST 


TELEX : BLADILIN AN 331 
17 BATTERY PLACE e NEW YORK 4,N. Y. Telephones WHrtehall 39-0230 : 


Coble Address t 
Oversees Freight & Termine! Corporation, 17 Battery Ploce OVTERCO - New York 
Abevaze Steamship Agency Corp, 540, International Trade Mert, Abunze - Tel. JAckson 24101 
203, Marine Sidg. Abunzo - Tel. CApitol 2.9601 
. Nationel Bank Bidg., Abunzo « Tel. SOvthfield 5-363 
Lacsi - Tel, HEmlock 6-1567 
Conship - Tel. 253-3? 


BILL OF LADING 


pper hereinafter named, the goods or packeges said to contain goods hereinafter mentioned, In apparent good order 
to be transported subject to all the terms of this bill of lading with liberty to proceed via any port or ports 
discharge or so near thereunto as the ship can always safely get and leave, always afloat at all stages and conditions 
on payment of the charges thereon. 
are subject to the following terms which shall govern the relations, whatsoever they may be, between the shipper, 
contingency, wheresoever and whensoever occurring, and also in the event of deviation, or of unseaworthiness of the ship 
sehonneen and none of the terms of this bill of lading shall be deemed to have been waived by the carrier unless by 
rriet : 


PORT OF WBIoH , 
LOADING 2 Bee es ee ee eer 


EE ae nt L SR ped ofe- eee 


“TT without Trobility 10 corriee, vee cave 12 hereoh 
eee DESTINATION OF GOODS : 2-29 a 
(subject to clouse 11 hereof} 
The scope of the voyage is described in Clause 3 hereol printed overpage. 


PARTICULARS FURNISHED BY SHIPPER OF GOODS 


~ Gross 


Description “ae et Measurement 
in kilos | 


7 
T 
f 
‘ 
at, CARNES 


dine ciateanuncy 
PVE CARLO 


FROUZN BEEF CUIS 7. 


“FREIGHT TO GE PREPAID/FREIGHT TO BE COLLECTED 


IN WITNESS, WHEREOF, the master or agent of the sald vessel 
has signed Bills of Lading, all of 
this tenor and date, 


Dated at 


FOR THE MASTER 


By ALL CARGO LINES, INC. 


Overseas Frelght & Terminal Corporation, GeN. AGENTS 


Cs 
WEXFORTSETEAMSEBS Co. LTp. 

CAR By ; 

, ee a Ricdakee ne ae ee 

ADVANCED CHARGES " 

COLLECTION FEE 
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ALL CARGO LINES 


—_ 


BILL OF LADING__ 
(CONTINUED FROM OVERPAGE) 


Atication cf shippers, consignors, consignecs, forwarders, brokers and other pances is called to the provistons of Sce. 16 of the Shipping Act 1916, 3 amezded by the Act approved June 16, 1936, 


in relation to pe ty of not more than § 5.000 in relation to false billing, 
(transportation by 


| Ybis Bill of lading shall base effect subject to the provisions of the Carziage of Good 
ty'Seu Act of the Unined Siates, approved April 16, 1936, which shall be deemed to be Sacer. 
porated herein, and nothing hercia cuutained shall be dcemed sutrcoder by the yeni 
any of its rights or isnaunitics or a0 increase of any of its responsibilities or [abil tice 
under ssid Act. If any tern of this zit of Pete be repugnant to said t to any extent, 
3 1a shall be void to that extcot, but no furiber. nee 
sah in this bill of lading, the word « ships shall] include any substitutcd vessel, acd ar 
craft, lighter or otber means of copseyance owned, cbartercd of operated by the carcier it 
word «cattien « sball include the ship, ber omnes. cyerator, denise charterer, tine char- 
lerer, master and any substiiuted carrier, shetber the owner, operator, charteret oF aryge 
shall be acting as carrics of baile; the nord «shipper © shall include the persons Dame i 
such In this bill of lading and the person for whose account the goods sre shipped 5 ie 
word « consignee © thall include the holder of the bill of lading, properly endorsed v is 
receiver apd the owner of the goods ; the word «charges + sball Include freight and all 
espenses and money obligations incurred and payable by the goods, shippes, consignee, oF 
any of them. wae . 
scope of voyage herein contracted for shall include usual or customary, ~or advertis- 
Sreoterst patti named in this contract or mot, also ports in or out of the advertis- 
ed, geographical, usual or ordinary zoute or ordes, even though in procession thereto the 
ship may sail beyond the port of discharge or in @ direction contiary thereto, of depart from 
the direct or customary route. The ship may call at any port for the purposes of the current 


voyage of of & prior oF subsequent voyage. The ship may owit calling at spy port or ports. 


w heduled oe not, and may call at the same port more than once; Day, either with 
ben tke gocds on board, aod before or alter, proceeding toward the port of discharge, 
dry dock, go ob ways oF to repair yards, shilt berths, take fuel or stores, 
sail without pilots, tow and be towed, and save of attempt to sare life oz 

property, included in the contract voyage. 3 
4. Jo an: and whether existing oz antic- 
¢ hich in the judgment of the carrier 
detention, damages, delay or 


a3 the mas- 
ischarge the 

¢ the waster may 
oti] such time as 
part thereof, at 


have Literty to comply with any orders, disections, 
a to allocation, loading, space, stowage, 

of call, anchorages, stoppage, 

ship, 


ve, unde 
directions, requirement of sug- 
with such orders, direc- 


above circumstances the coatract 
be under any further respoasibility la respect 
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he Ete 
At 
Sip GEL 
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in weigth shal es in 
of shipment poing or discharging and 
z . shi: 
shi 
able for, and shall indemnify the carrier in respect 
arising from shipper’s failure to declare and mark the weigth of 
from Tha. tncoreset, water: ot any secs, loss’ oe: geshagy he 
reoa. 
may be stowed in poop, forecastle, deck bouse, sbelter deck, 
covered-in space commonly oved in the trade for the e of 
deemed for all purposes to be stowed under . Ia respect 
lated herein to to carried, all risks of loss or damage by peri 
shall be borne by the consignee but in all other res; the 
goods shall be erned by the terms of this bill leding 
sald Carriage of by Sea Act potwithstanding Sec. ic) 
specially cooled stowage is not to be furnished um contracted {i 
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rds and fish are received and carried at shipper's risk of accident 
trier shall not be Hable for any loss or i 
resalting jooed In Section 4; Sub-section 2, a to p inclusive of 
Carriage to the fault of 
the Carrier, y the 
I, be 


carrying ship of ber 
to, of apy clades nao ees of the owne: 


pon-carrying ot her owners to the owners of and set off, ped of reco- 
vered by ober oc noa-carrying ship or ber owners os part of their claim ageinst the 


commis ship of Currier. hee cage es y ‘ 
ems zin danse provisfons shall also apply: where the owners, operators ox those Ia charge 


of-any. chip of ebips o¢ objects than, or is addition to, the collidisg ships or objects, 
are at fault 12 respect of s collision or contact. ne : 

' 40. General average shell be adjusted and ogre at any port 62 place selected by the 

carrier and secording to York-Aatwerp Rules 1 aad as to matlers nol therein provided for 

according to the rules and usuages:of the port or place of adjustment. The general average 

etatement shall in pea Bees d be prepared by average adjusters and stated in currency 

cclected by the car-ier. F's contribution in general average shall be paid to the carrier evta 

Uf euch average Ls due to fault, neglect or error of tbe master, pilot or crew oF to unsea- 

worthiness of the rowel not resulting from any Lack of due diligence on the part of the ship- 

ewper of carrier. 

_ In the erent of accident, danger. damage, of disaster, before or after commencement of the 

voyage teculting from say cause whatsocrer, whether due to negligence or not, for which, or for 

a rtbe consequence of which, the carrier is not responsible, by statute, contract, or otherwise, the 

goods, shippers, coaslgnecs, of owners of the goods shall contribute with the carrier io general 

to the payment of any sacrifices, losses, or expenses of ageaeral average nature that 

made or Ircurted, 3 1] pay salvage and special charges incurred in respect of the 

ne carrer, salvage shall be pard for as fully 


payments and depo 
qulred by the carni.t 
of the goods shall be obliged to dec 
pose of determining the aforesaid smoun 

23. Master porterage of the delivery of the cargo is 
by the receivers of the cate. 

28. Cargo to end from Belgi 
which are not contrery to the sal 
Uty as defined by the said Article 91. 

. This contract ls subject to Chan! 


se classification, false repo 
water of property at less than the rates oF charges which would otherwise de applicable. 


by sump 


rt of weight, or any other unjust or unfair device or means Co obtain of aiterag} to obtain 


Wa. IE the ship is not ovacd by or chartered by Cemize to the All Cargo Line this bill cf 1a- 
ding sball, with respect to the carriage, cusicdy and care of t sods wbile abcard the ship 
ot on her tackles, have effect only as a contract betxcen the 5 1, consignee and owrer of 
the ship or deraise charterer, as the case may be, as prircips! made through the arency cf said 
coinpany whick thall be uv ler no Nabilily vbaccocxer cf dees of diviage to the yeods cr with 
respect Wo such cectiaze, ovstidy and care of the po: ds. We on oe 

11. Whecever the carrier cf waster tay chem {t adsitalle or im any case wbere tbe goods 
are consigned to a point where the ship des ect cageet to discharge, the carrics cr mastes 
may, without netice, forward the whole or any part of the gocds before or after lesding at 
the original port of shiperant, or any other place or places even though oulside the scope of 
the voyage or the route to or beyord the port of discharge or the destination of the goods, . 
by any vessel, vessels or other iceans of transportation by water or by land of by both such 
incans, whether opcrated by the caries or by others and whether departing oF anising, or, 
scheduled to depart or arrive before or after the ship especied to be ued for the transpor- 
lation cf the goods. This carrier, jo mabing arsangercents for any transhipping of forwar- 
ding vessel or teans of (ransportation not operated by this carsiez shall be considered solely 
the forwarding agent of the shipper and without any other responsibility whatsoever. The 
cartiage by any transhipping ot forwarding carrier and sil transhipment of forwarding 
shall subject te all the terms whatsoever in the regular form of bill of lading, freight 
note, conteact or other shipping document uscd at the time by such carrier, wheiber Iss 
for the goods or not, and even though such terms may te less favorable to the shipper of | 
consignee than the terms of this bill of lading and may contain more stringent requirements 
as to notice of claim or commencement cf suit and may exempt the on-carriet from Yiability 
for negligence. The shipper expressly authorizes the carrier (o srrange with any soch trea- 
shipping or forwarding carrier that the lowest valuation ‘of the goods or limitation of lishk 
lity contained in tbe bill cf lading or shipping document of such carrier shall apply even 
though lower than the valuation or limitation herein. Pending or during Uarshipment the 


gocds may be stored ashore or afloat at their risk and expense and the carrier shall not be 
Hable for detention. ” ae ake Sats 


12. The post authorities are bereby authorized to grant a general order lor dischas cing 
isrccdiately upon atrival of the ship and the carrier without giving notice eitkes of arriy 

or discharge, may discharge the goods directly they cume to hand, at of onto any wharf, 
exalt or place that the carrier may select, and continuously Sundays and holidays included, of 
all such bours by day or by night os the carrier may determioe no matter what the state of 
the weather or custora of the port may be. The carner shall not be liable in any recpect 
whatsoever if heat or refrigeration or special cooling facilities shall oct be furnished daring - 
loading or discharge or any part of the time that the goods sre upon the wharf, craft, of 
other loading ot discharging ptace. All lightetage and use of craft in discharging shall be at 
the expense cf the goods unless included in the freight hereio provided for. fi the gocds are 
nol taben away by the consignee by the expiration of the next working day after the goods 
are at his disposal, the goods may, al carrier's cption ard subject to carrier's lien, be seat 
to store or warehouse, of be permitted to lie where landed, but always at the expense and 
risk of the gecds. The respersibility of the cansice in any capacity chall altogether. cease 
and the g shall be considered to be delivered and at theis own risk and: expenses la 
every respect wheo taken into the enstedr of cu:toms or other authorities. The carrier shall 
not be required to give any outificativa of disposition of the goods. 

13. The carrier shall net te hable for failure ty deliver ia occerdacee with lesdirg morks - 
unless such marks shall bave beco cicatly and durabiy etampsd or marked by the shipper 
before shipment upce the goods or packages, ip lete:s and rurcbers pot less than two 
inches high, together with name of the port cf Gistusge. Crcds that cannot be identified 
as to maths or numters, catgo syeepings, liquid residue acd any voclelmed goods sqt otber: > 
wise accounted for shall be allocated for completing delivery lo the various consignecs oA 
goods of like chazacter in proportion to any apparent sbortege, foes cf weight of 

Then grain is stowed without teparation from other grain shi either by the same ship- 
per or by other shippers, soy loss cr damage to the combi shipments shall be devided 
in propertion among the several shipenents. - : oo 

14. The goods shall te liable for all expense of repding, cooperace, baling of recoedi- 
tioning of the gocds or packages and gathering of Icose cargo of ccotects of pechages : also 
for any payment. expense, fine, dues, duty, tax, impost, Ices, datuage or detention sustained 
ver caused, incloding any action ot requizement of any government oF verpocutal autho 
rity of person purporting to act under the atbority chcreof, seirore jer Segal process of 
attempted selzure, incorrect or insufficieot marking, numbering os addressing ot ere o 
description of the contents, failure of the shipper to produce con:ular, Board Health of 
other certificates to accompany the goods or to comply with laws or reguiaticos of aay 
hind imposed with respect to the goods by the avthorilics al any port or place of any sci of 
omlssion of the shipper or consigace. 
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rags 
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joe. 
the goods is less than $ 5CO. per package or other freight ualt 
value im the calculation and adjustment of claims for which the Cartier may be Uable 
avoiding uocertainties and difficulties in fixing value be deemed 
feeight and insurance if peid. Irrespective whether any other 


jos 
Rshloret in packages but susceptible of being so shipped shall aot 
greater under this pe than would be the case had they been shipped in packages. 
ce of loss of damage and the general mature of such loss o¢ damage be 
carries of bis agemt at the port of discharge before or at the time 

of goods into the custody of the person entitled to delivery thereof under 
the contract of carriage, such temoral shall be «+ prima facie » evidence of the delivery by 
as descrided im the bill of lading. If the loss or damage is not 

be given within three days of the delivery. In any event the 
harged from all liability in respect of loss or damage unless 

Her the delivery of the goods or the date when the goods 


x ogs 
plea sires 


19, All freight eogagements for the shipment of the goods are superseded 

by this bill of lading. and all its terms, whether written, typed, stumped, or pointed are 

and agreed by the shipser to be binding a3 fully as if signed by the shipper, any 

customs or peirileges to contrary notwithstanding. Nothing in this bill of lading 

operate to limit or deprive the carrict of any statutory protection or exemption from, 

Limitation of liability. lf required by the carrier, one signed bill of lading duly endorsed 

be surrendered to the agent of ibe ship at the port of discharge in éxchange for deli- 

Cargo skids and labor on quay are to be prorided by ship's agent for accovat of Ga. 

‘at curreat rates, and aay cargo which may be ordered for delixery into fiscal depo- 

ts, must be taken by an officiel cartman appointed by the agent of the ship, at curreat 
rates for account and risk of consignee. 

21. LE any bagged or baled goods are landed slack or torn, receiver and/or consignee shall 
accept Its proportion of the sweepings. Ship not responsible for loss of weight in bags of 
bales torn, meaded or with sample holes. 

22. Cotton : Description of the condition of the cotton does not relate to the lasulficieacy 
of or tora condition of the covering, nor to any damage resulting therefrom and Carrier 


__shall not be responsible for damage of such rature. 


23. Specie will not be shipped or landed by the Carrier; it must be put o# beand-by the 
shipper, and will ooly be delivered on beard on presentation of the bills of tading properly 
endorsed ; it may be carried on at consigace’s risk Ul d ty is not taken during the ship's 
star . port, snd io every case the liability of the Catrier shall cease when the specie leares 

e ship's 2 7 


24. SPECIFIED DOCK DISCHARGE: # the carrier makes a special agreement, whether 
‘bereon or otherwise, to delivte the gools hereby recetped for n a specified dotk 

or wharf at the port of discharge, it is mutually agzeed that such agreement shall be con- 

strued to mean that the Carciet is ta make such delivery only if, in the sole judgment of the 

Master, the ship can safely under her own power, procced to, lic at, and tetum from said 

sok or Peet always afloat at any time of tide, and onty if such dock or wharf is avail: 

le to ship immediately the ship is ready to discharge the goods and, that otherwise, 


the ship shall discharge the goods 
whereupon Carrier's reersuibiliny lone with Clause 12 of this bill of ladiog 


ber of Wer RI 
forth herein. i Siping’ War, Risk Clases ‘Now fi2:e58'5 of Asgest. 1097. 'nhlek are deemed to be incorpor 
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Aat superficial rust, oxfdation of any Mke condition due‘to iolstare, | est a condition. of dima foee COV HR Be ce eee 
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Opening Brief of Hearing Counsel 


BEFORE THE 
FEDERAL MARITIME COMMISSION 
Docket No. 1127 
—— Ae 


Overseas Freicut anp TERMINAL Corp. (ALL Carco Lise) 
—Vionation oF Sections 16, 17, axp 18(b), Simipprnc 
Act, 1916, As AMENDED 


—_— 


June 15, 1964 
Cae 
C. Section 18(b)(2) 


This section of the Act was added through the enact- 
ment of P.L. 87-346, in 1961. It imposes for the first time 
on common carriers operating in the foreign commerce 
of the United States the obligation of filing tariffs showing 
their rates, fares, charges, ete, Tariff filing has long been 
mandatory in the domestic commerce pursuant to the 
Intercoastal Act of 1933. The reasons for filing remain 
the same whether foreign or domestic commerce is in- 
volved, Uniformity of treatment to shippers and sta- 
bility are the two primary purposes according to Commis- 
sion decisions and legislative history, As the Senate 
Committee stated when reporting out the Intercoastal 
Act, 1933: 


“This bill is intended to prevent sceret rebates and 
cutting of prices to favored shippers. It is designed 
to establish uniformity and to guarantee to the public 
stability of rates.” Senate Report No, 615, 72d Cong. 
Ist Sess. 
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Publication of rates prevents prejudice, discrimination, and 
rebates. See Yew Automobiles in Interstate Commerce, 2 
U.S.M.C. 359, 364 (1940). Shippers have a paramount right 
to determine from the tariff the exact price of transporta- 
tion to themselves as well as to their competitors.6 (10) See 
Certain Tariff Practices of Sea-Land Service, Inc., 7 
FLMC. 504 ae Intercoastal Investigation, 1935, 1 
U.SS.B.B. 400, 421, 465; Puerto Rican Rates, 2 USMC. 
117, 130 (1939). 

The 30-days’ notice provision ix designed to achieve a 
certain purpose as well, Advance notice enables the Com- 
mission to discover possible discrimination and take what- 
ever steps necessary to correct the condition, This 


admirable purpose should not be frustrated. See Filing 


of Freight Rates in Foreign Commerce of the United 
States, 6 F.M.B. 396 (1961). 

Section I8(b) (2) erants the same protection to shippers 
In foreign commerce as to those in domestic commerce 
with respect to tariff filing? In the instant case, not- 
withstanding the 30-days’ notice pro- (11) visions, respond- 


6 The Commission stated in this connection ; 


‘The primary purpose of the 1933 Act is achieved when the 
eaaes is able to determine from the tariff the exact pri «oof 
the transportation to him as well as to his competitors." Tariff 
Practices of Sea-Land, ete. 7 F.M.C. at pave 509. 


7The language of section 18(b)(2) and section 2 of the Inter- 
coastal Shipping Act, 1933 are practically identical : 
Section 2 of the 1933 Act states in pertinent part: 


o change shall be made in the rates, fares, or charges, or 
fications, rules, or regulations, which have been filed and 
posted as required by this section, except by the publication, 
filing, and posting as aforesaid of a new schedule or schedules 
which shall become effective not earlier than thirty days after 
date of posting and filing thereof with the [Commission], and 
such schedule or schedules shall plainly show the changes pro- 
posed to be made in the schedule or schedules then in’ force 
and the time when the rates, fares, charges, classification, rules 
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ent made an additional charge without advance filing, 
and consequently violated section 18(b) (2). 

Although respondents might contend that the surcharge 
should be allowed since it was impossible to file on 30-days’ 
advance notice under the ciremmstances of this case, legis- 
lative history’ and express language of section 18(b) (2) 
refutes this argument. Realizing that adverse cireum- 
stances might justify exception to the 30-day notice provi- 
sions, Congress made provision for short filing as follows: 


“Provided, howerer, that the Commission may in its 


or regulations as changed are to become effective, Provided 
(allowance for less than 30-days’ notice). 


Section 18(b) (2) states in pertinent part: 


“No chanze shall be made in rates, charges classifications, 
rules, or regulations, which results in- an increase In cost to 
the shipper, nor shall any new or initial rate of any common 
carrier by water in foreign commerce... be instituted, ex- 
cept by the publication, and filing, as aforesaid, of a new tari? 
or tariffs whieh shall become effective not earlier than thirty 
days after the date of publication and filing thereof with the 
Commission, and each such tariff or tariffs shall plainly show 
the changes proposed to be made in the tari! or tariffs, then 
in force and the time when the rates, charges, classifications, 
rules or regulations as changed are to become effective; Pra- 
vided, however (allowance for less than 30-days’s notice). 


8 Preparatory to the enactment by Congress of P.L, 87-346 (Dual 
rates and tariff filing in foreign commerce) Chairman Stakem of 
the Commission commented in a letter to Chairman Bonner of the 
House Merchant Marine and Fisheries Committee: 


“1 do not mean to minimize the problem involved in comply- 
ing with the tariff filing reqirements, particularly the 30-d 
requirement with respect to increased rates. Lowever, we are 
convinced . . . that shippers and receivers are entitled to know 
their transportation charges in advance, and that such cer- 
tainty of charges is beneficial to our foreign commerce, We 
are equally persuaded that the public interest requires the 
assurance of equal treatment to all who are similarly situated." 
2 Pike & Fischer Shipping Regulation Reports 340, 
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discretion and for good cause, allow such changes and 
such new or initial rates to become effective upon less 
than the period of thirty days herein specified.” 


(12) 


The eruption of a strike while respondent's vessel was 
in transit might very well have constituted that “good 
cause” which would allow shorter notice. Tlowever, re- 
spondent made vo filing on any notice of the 125% sur- 
charge despite the clear requirements of this section. 
It chose instead to rely upon a paragraph of its bill of 
lading which nowhere warned shippers that a 125% 
charge would be assessed on this voyarve, As we will 
show below, reliance on that paragraph is not countenanced 
by section 18(b)(3) for rate assessment purposes, Insofar 
as section TS8(b)(2) is concerned, however, respondent was 
under a duty to file the surcharge with some advance 
notice. Ti did not do so and has consequently violated 
that section of the Act. 


D. Section 18(b)(3) 


This final section of the Act under consideration in this 
proceeding, concerns the proscription against the charging 
of rates other than those filed with the Commission pur- 
suant to Section 18(b)(2). Since respondent's tariff itself 
contains no mention of surcharges but rather incorporates 
the bill of lading (which apparently authorizes such 
charges) by reference thereto, the issue amounts to 
whether incorporation by reference of the carrier's ocean 
bill of lading sufficiently specifies the rates and charges 
on file with the Commission within the meaning of the 
statute. Stated differently, the question is whether re- 


spondent has charged a greater or different compensation 
than the rates and charges (13) which are specified in its 
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tariffs.2 We submit that respondent has not sufficiently 
specified its rates by simple incorporation by reference 
and that it has consequently charged a greater compensa- 
tion than the rates specified in its tariff. 

The only mention made in respondent's documents 
relating to extra charges is found in paragraph 4 of its 
bill of lading wherein it is stated: 


“For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to 
extra compensation; and if in following the pro- 
cedure permitted herein the length or duration of 
the voyage of the ship is increased the shipper and 
consienee shall pay proportional additional freight, 
all of which shall be a lien on the goods”. (Emphasis 


added). 


We do not contend that paragraph 4 is per se unlawful 


insofar as it authorizes additional compensation for serv- 
ices performed. Other provisions in paragraph 4 specify 
that detention of cargo on board ship by the master or 
discharge at other than original port of destination 
constitutes “services” for which the carrier is entitled to 
extra compensation!® We do maintain, however, that 
respondent cannot invoke (14) paragraph 4 in the instant 


9 Section 18(b) (3) states as we have seen above: 


“No common carrier... shall charge or demand or collect or 
receive a greater or less or different compe nsation for the 
transportation of property... than the rates and charges 
which are specified in its tariffs on file with the Commission. 
(Emphasis added). 


10 Tn one interesting case, a shipper was foreed to pay double 
freight for cargo transported from New York to Norway and back 
caused by German bombardment of the Norwegian port. The 
court held the return trip was a ‘service’” pursuant to paragraph 
4 and allowed the extra freight, See Colonialgrossistforening V. 
Moore-McCormack Lincs, Inc., 178 F. 2d 288 (2d Cir. 1949), 
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case since its tariff neither quotes the language of para- 
graph 4 nor specifies what the extra compensation will 
precisely be. 

It is clear from the language of section 18(b)(3) and 
from Commission cases interpreting similar language in 
the Intercoastal Act of 1983 that a carrier's tariff must 
contain every provision which would alter or change the 
rate charged. It is likewise clear that shippers cannot be 
forced to look beyond the tariff itself to determine whether 
some other rate than that specified in the tariff will be 
assessed, The medimu in which notices of changes in 
rates shall be made is the tariff and only the tariff. Rate 
changes made in other documents have no binding effect 
on shippers as far as section 18(b)(3) is concerned. No 
clearer words conld have been used in that section than 
“the rates and charges which are specified in its tariffs,” 


which are the only lawful rates which a carrier may collect. 

The case of Puerto Rican Rates, 2 USMC. 117 (1989) 
is directly on point here. That case involved a conflict be- 
tween bill of lading and tariff and an incorporation by 


reference of the bill of lading such as exists in the instant 
ease. The Connnission made clear that the tariff takes 
precedence, that shippers should not be required to look 
heyond it fo ascertain applicable rates, and that mere 
incorporation by reference is inadequate when provisions 
in the bill of lading alter the ultimate rate charged. The 
Commission’s predecessor stated in that case : 


(15) 
“However, irrespective of this conflict 2... [Le. 
hetween tariff and bill of lading]... shippers 
should not he required to look beyond the tariff 
for any provision affecting the application of the 
rates, Whenerer a tariff refers to a bill of lading 
and states that the rates therein published are 
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dependent upon conditions im that bill of lading. 


such conditions should be published in the tariff 

. The statute requires the publication i tariffs 
of any rules or reeulations which in) anywise 
change, affect, or determine any part or the aggre- 
gate of the rates, fares, charges, or the value of 
the service.” 2 U.S.M.C. at page 131. (Emphasis 
added). 


Other Commission cases have reasserted the above- 
qnoted languase, and have rendered provisions of bills 
of lading which alter rates ineffective unless they are 
physically present in the carrier's tariff. In Alaskan 
Rates, 2 USMC. 58 at page SST, it was stated: 


“When rates are published, dependent upon con- 
ditions in the carrier's bill of lading, said conditions 
should be published in the tariff.” Transportation 
of Luinber through Panama Canal, 2 U.S.MC. 143, 
Puerto Rico Rates, 2 U.S.M.C. 117, 181. 


Furthermore, even if paragraph 4 had been physically 
included in respondent’s tariff, there is doubt as to its 
Jewality under section 18. Ht is well settled that tariff 
rules which are ambiguous and indefinite are unlawful 
under section 2 of the Intercoastal Act, 1933. Tariffs 
must be specific and plain; otherwise they are cone 
strued against the carrier, See Intercoastal Launber Rate 
Changes, 1 U.S.M.C. 656, 658 (1937): Oakland Chamber 
of Commerce VN. American Mail Line, Lid.. 1 US.S.B.B. 
314, 317, 318 (1934) ; Intercoastal Rates of Nelson SS. Co.. 
1 US.S.B.B. 326, 345 (1934) s Intercoastal Rates of Amer.- 
Hawaiian SS. Co. (16) 1 U.S.S.B.B. 349, 351 (1954): 
Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400, 416, 
417 (1935) : Transportation of Lumber Through Panama 
Canal, 1 USMC. 646, 649, 650 (1937); Puerto Rican 
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Rates, 2 U.S.M.C. 117, 129, 130, 132 (1989); Rates From 
United States to Philippine Islands, 2 USMC. 535, 938 
(1941); Rubber Development Corp. v. Booth S.S, Co, IAd., 
2 US.M.C. 746 (1945): Aleutian Homes, Tne. v. Coastwise 
Line, 5 F.M.B. 602, 609 (1959). 

The Commission also has held that a tariff is unlawful 
when shippers must obtain information not published in 
the tariff and must make mathematical calculations to 
determine the applicable rate. See City of Mobile vy, 
Baltimore Tusular Line, Ine, 2 USMC. 474 (1941). If 
charges are to be assessed against shippers because of 
diversion. moreover, the tariff rules must clearly state 
What special additional services will be rendered and 
the specific sem that will be charzed therefor when cargo 
is diverted, Puerto Rican Rates, 2 USMC. 117, 132 
(1939), 

Tariff provisions whieh resnit in an undisclosed rate 
to the shipper are nulawful. Transportation of Lumber 
Through Panama Canal 1 USMC. 6460 (1987). Provi- 
sions which are indefinite and are made “subject to prior 
arrangement” are likewise objectionable, Puerto Rican 
Rates, 2 U.S.M.C. 117 (1939). Tariff rules which author- 
ize serviees but do not) disclose the specifie amount 
absorbed have heen held to defeat the legally established 
rate and unwittingly open the door to rebates, (17) Luter- 
coastal Investigation (1935), 1 U.S.S.B.B. 400 (19385); See 
also Tutercoastal Rates of Nelson SiS, Co. 1 USS.B.B. 
B26 (1934). Tn all of these cases, the principle that a 
shipper is entitled to know the exact price of transporta- 
tion is upheld. 

In the instant case, respondent's tariff did not physically 
contain provision for surcharges, much less specify with 


exactitude what that charge would be, as it was required 


to do according to these cited cases. Jf fortior? respondent 
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has failed to meet the standards of section 18(b)(3) as 
well as 18(b) (2). 

We submit that these requirements relating to physical 
inclusion in the tariff itself of specific charges is eminently 
sound. The purpose of tariff filing, as we have seen, Le. 
uniformity and stability, could not be achieved if car- 
riers are allowed to utilize amorphous provisions such 
as respondent’s paragraph 4, which do not even appear 
in the tariff. On this occasion, respondent assessed a 
surcharge in the amount of 1257. What ix there to pre- 
vent a surcharge of 250%, 100%, 50%, or what have you 
in the future? How can shippers ever know when and 
what surcharge they will be called upon to pay by con- 
sulting respondent's tariff? There is nothing ino the 
tariff to prevent these fluctuations! (18) Respondent, 
moreover, cannot charge a rate specified in its tariff, as 
required, when there is no such rate specified in the tariff. 


For the foregoing reasons, we submit that respondent 
has violated seetion 18(b)(3) and we urge the Examiner 
to so find. 


11 The evils of unequal treatment which can arise as a result of 
non-disclosures in tariffs is discussed in Intercoastal Rates of Netson 
%., 1 US S.B.B. 826 (1934) and Intercoastal Investigation, 

1 U.S.S.B.B. 400. 
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July 2, 1964 


C. Responpent’s Finep Tartrr Provipes ron Tie ADDI- 
TIONAL COMPENSATION, 


Hearing Counsel maintains that paragraph + cannot 
lawfully be applied because Respondent's tariff does not 
“quot{e] the language of paragraph +..." (Brief, pp. 
14-15). The statute, itself refutes this interpretation, See- 
tion I8(b)(1) provides, in relevant parts, as follows : 


“ 


© Such tariffs shall plainly show... and shall 
include specimens of ey bill of lading... evidencing 
the transportation agreement. Copies of such tariffs 
shall he made available..." [ Emphasis supplied]. 


Clearly the statute provides that tariffs are to “include” 
bills of lading, ie. the filed bill of lading is part of the 
tariff. “Sueh tariffs.” in the words of the statute, embrace 
the filed bill of lading. Not only is Respondent's “bill of 
lading... filed with the tariff’ as required, but the 
cover page draws all reader's (21) attention to the fact 
that transportation is subject to the bill of lading (Stipu- 
lation, p. 2). 

Under §18(b)(4) the Commission must “reject” any 
tariff not in conformity with §18(b). This was not done 
undoubtedly because Respondent's tariff and attached bill 
of lading did conform to the statute, If there were any 
doubt of this, it is put to rest by the Commission's pro- 
posed “Foreign Tariff Cireular No. 1”. 
536.2(b) (9) (1) permits “specimens” of bills of lading to be 
Med. simply as Respondent has done, Beyond that, the 


Proposed section 
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proposed rules permit bills of lading to be published with 
other regulations in tariffs “separate” from the “rate 
tariff” if such separate filing is noted in the rate tariff 
(section 536.3(b) (9) (vil) ). Respondent's filing goes fur- 
ther: the bill of lading is attached to the tariff, not—as 
the proposed rules would permit—filed separately. 

Hearing Counsel’s argument that paragraph + of the 
bill of lading is not incorporated in Respondent’s tariff 
cites a number of prior decisions that tariffs must be com- 
plete on their face and shippers must not be required to 
look beyond them for rates and related terms and condi- 
tions. E.g.. Puerto Rican Rates, 2 U.S. M.C. 117 (1939), 
Alaskan Rates, 2 U.S.M.C. 558 (1941). This is a proposi- 
tion with which Respondent is in agree- (22) ment. It is 
not necessary to go beyond the cases cited by Hearing 
Counsel to see that Respondent's actions fully comport 
with its unequivocal acceptance of this principle. 

In Transportation of Liunber Through the Panama 
Canal, 2 U.S.M.C. 148 (1939), cited at page 15 of Tearing 
Counsel's brief, the Commission discussed bills of lading 
and reiterated that “any provisions of a bill of lading 
which affect the charge for transportation or the value 
of service, to be effective, must be incorporated in the 
tariff.’ At p. 145. It stated that the bills of lading in 
question were not effective, noting that they were “not 
reproduced in the tariff.” The Commission, in that case 
as well as Puerto Rican Rates, supra, obviously meant 
that the bill of lading was not filed. Surely the Commis- 
sion did not hold that it was a violation of the Intercoastal 
Act to file a bill of lading as an attachment to the tariff 
rather than as a separate page in the body of the tariff.8 


8 See section 2 of the Intercoastal Shipping Act of 1933 (16 T.S8.C. 
§ 844), which permits “incorporatfion] by reference in a short 
form’? wiven to the shipper if the complete terms and conditions of 
the bill of lading are available for public inspection on the vessel 
and at the Commission. 
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(97) °° * 

Enough has been said to establish that it is impossible 
to specify the numerous events which may transpire, and 
to hypothesize all the potential eventualities and their 
effects. Of necessity, the loss or expense incurred can 
only be set forth in dollars after the event Hearing 
Counsel and Intervener both wisely refrain from sug- 
gesting language which would be definite enough to satisty 
them. ‘This is so because, in our opinion, it cannot be 
done." 

Hearing Counsel suggests that Respondent could have 
asked for special permission under 1s8(b)(2) to tile for 
the strike expenses. (Brief, pp. 10-12). This brief is 
directed primarily to showing that the charge under 
serutiny is in compliance with section 18(b)(3) as the 
provision for compensation was on file. If this is ae- 


cepted, obviously it follows that the 30 day requirement 
of §18(b)(2) was met as the bill of lading was on file 35 
days before the voyage began and special permission 
(28) was unnecessary. 


Hearing Counsel, moreover, misconceives the purpose 
of Section 18(b)(2). That section means that rates must 
be on file 80 days before the transportation is provided, 
not 30 days before the freight is collected. Onee cargo 
ix Jonded the contractual relations of the parties are 
fixed, the 30 days has expired, and there is no time re- 
maining for special permission. Consequently, special 

10°*\ peril of the sea is incapable of precise definition. Each 
case must turn on its particular facts.’’ Dicthelae & Cove SS. The 
Flying Trader, 141 ¥. Supp. A Ei 273 (S.D.N.Y. 1956), ail 
without opinion, 244 FB. 2d 542 (2d Cir, 1957), 

Win Aroll v. Silver Linc, supra, at p. 445, the court commended 
the draftsmanship of a nearly identical bill of lading provision : "It 
is difficult to imagine how a contract could be written which would 
more explicitly cover the exact facts and issues in this case.”’ 
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permission is inapplicable. Hearing Counsel suggests 
filing on less than 30 days notice while the vessel was 
“in transit” (Brief, p. 12). This is not notice to shippers, 
who scarcely are free to change their plans. Further- 
more, the precise amounts Hearing Counsel wishes filed 
still are not known until the end of the strike-interrupted 
voyage. If the crucial date in Hearing Counsel’s mind is 
collection of freights, the tariff filing provisions become 
meaningless: cargo could he carried without a tariff, then 
a tariff filed and freights collected 30 days later. 

Here, it was impossible to ask special permission; in 
fact, as absurd to do so as if one were required to file a 
general average adjustment and collect the amounts due 
30 days later. 


* * * 
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Similarly, the expense items claimed by Respondent 
herein are not within the contract of carriage, as appears 
in the following discussion, The provisions of paragraph 


4+ of Respondent's bill of lading are set out on page 5 of 
Respondent's Reply Brief. The concluding sentence of 
Clause + is: 


“For any service rendered to the goods as hereinabove 
provided, the carrier shall be entitled to extra com- 
pensation; aud if in following the procedure permitted 
herein, the length or duration of the voyage of the 
ship is increased the shipper and consignee shall pay 
proportionate additional freight . [Emphasis 
supplied. ] 


Pe er od 


(13) 


As appears above, any right Respondent may have to 
extra compensation under Clause + is conditioned upon 
(1) service rendered the goods (2) in following the proce- 
dure deseribed in Clause 4. 

We have heretofore stated that Respondent did nothing 
more in relation to Intervenor'’s cargo than to remain in 
the port of destination awaiting the termination of the 
strike—an obligation of caring for the cargo which it had 
taken on board its vessel. The situations envisioned in 
Clause + give Respondent a claim for extra compensation, 
when the affirmative action referred to in that clause has 
been rendered the goods, not when it is fulfilling its 
obligations to the cargo. 
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The procedures specified in Clause + by which Re- 
spondent earns such extra compensation appear in the 
following summary: 


Cy ee® se the carrier or the master may before, 
during or after loading * * * require the shipper or 
other persons entitled thereto to take delivery at port 
of shipment and upon failure to do so may discharge 
and warchouse or otherwise store the goods.” 


Ags there was no delay at the port of shipment, the above 
quoted procedure is inapplicable. 


(2) “* * * the ship may proceed or return, directly 
or indirectly to or stop at any such port or place 
whatsoever as the master or the carrier may consider 
safe or advisable under the circumstances, and dis- 
charge the goods * * ~ at any such port or place.” 


(14) 


As the proof establishes, Respondent did not take the 
foregoing action. 
Byer eth) carrier may retain the cargo 
until the return trip, or until such time as the carrier 
or master thinks advisable and discharge the goods 
** * at any place * * tneinding the port of ship- 


you 


ment 


As the proof shows, Respondent did not retain the cargo 
until the return trip, nor did it discharge the same at the 
port of shipment, on the contrary, Respondent's ship re- 
mained in port of discharge awaiting the termination of 
the strike. 


(4) “* * * the carrier or master may discharge and 
forward the goods or any part thereof, by any means, 
rail, water, land or air * * * at the expense of the 


~*~ m9 


goods 
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As the proof shows, none of the foregoing procedures 
was adopted by the Respondent. 

It appears, therefore, that the provision of Respond- 
ent’s contract with the Intervenor gives the former no 
basis for claiming extra compensation, because it did not 
perform any of the acts specified in Clause 4 to earn the 
same, Respondent evidently assumes that by performing 
no service for the goods but remaining inactive through 
the period of the strike and simply fulfilling its obligations, 
it is entitled to the extra compensation referred to in its 
Clause 4. 

We submit that such assmmption finds no support (15) 
in the provisions of Clause 4 and, as appears in the fol- 
lowing discussion of the third situation referred to on 
pages 10 to 12 of its Reply Brief, the cases cited by Re- 
spondent, similarly, do net support its contention, 

GC. 

The third situation relied upon by Respondent ix that 
where a strike frustrates a carrier from normal perform. 
ance, the “earrier has the duty to take proper steps with 
due regard to the interest of all cargo on board to effect 
earliest. delivery.” The respondent in the present case 
took no steps to “effect earliest delivery”. It simply 
waited for the termination of the strike. 

Respondent, at page 11 of its Reply Brief, cites Aroll 
y. Silrer Line, 116 FL Supp. 445 (D.C. Calif, 1953), In 
that case the ruling was that, in addition to the o¢ean 
freight, the carrier was entitled, in the way of additional 
expense, only to the rail charges for the retumm of the 
cargo from the unstruck port to the contract port of desti- 
nation. 

We have no criticism of the decision in the Aroll case, 
supra, or the other cases cited in Respondent's Reply 
Brief (p. 12), where the carrier was held entitled to agreed 


29 


OS 


Reply Brief of Intervenor 


freight charges, as distinguished from the misecllaneous 
items of expense Respondent secks to collect from the 
Intervenor for taking no action in relation to cargo in- 
terests, (16) except remaining in a strikebound port. 

Our criticism is directed against Respondent’s assump- 
tion that the circumstances in the Kroll case are analogous 
to those in the present litigation. We submit that the lack 
of similarity is readily apparent, for in the Kroll case, the 
carrier took affirmative action when it arranged for the 
shipment by rail of the consignec’s cargo from an open 
port to which the ship had proce ded when prevented 
from discharging at the strikebound port of destination. 
For that service the carrier was held entitled to rail 
charges back to the bill of lading port of destination. 

In the present case, Respondent performed no similar 
service, indeed, it did nothing but sit out the strike in the 
bill of lading port of destination, for which it now de- 
mands extra compensation. 


* * 


(7) >" * 


We submit further that if equitable considerations are 
applied herein, the unprecedented and incredible position 
of Respondent to enforce a claim of 125¢¢ in excess of 
the normal freight charge because of detention of its 


ship by striking longshoremen in a situation involving 


no peril and where no service was performed for cargo 
interests, the decision should be in favor of the Inter- 
venor. 

As the record herein shows, Respondent has adduced no 
proof that it or any other carrier, has ever collected a 
similar charge (stipulation of fact); indeed, there is no 
proof that such a charge has ever been advaneed by a 
carrier. 
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The other cases cited by the Respondent (Reply Brief 
pp. 28-32) deal with the right of the carrier to deviate 
and the effect of the detention of vessels by the (18) acts 
of sovereign powers. The American Transp. Co. v. Swift 
Co. (53 F.2d 265, SDNY 1941) case is a case where the 
British officials held the ship up in Rotterdam in con- 
nection with war operations, and in the ease of Colonial- 
grossisternes Forening v. Moore-McCormack Lines, Inc., 
178 F.vd 288 (2 Cir. 1949), the vessel carrying the cargo 
was returned to New York because of war conditions in 
Norway, Certainly, a longshoremen’s strike cannot be 
considered a detention of the character imposed by govern- 
mental authority. Incidentally the bill of lading issued in 
the fmerican Trans, Co. ve Swift &@ Co, case, supra, 
covered shipments in 1915 and was probably prior to the 
enactment of the Shipping Act of 1916. 

In the case of The Wildwood, 133 F.2d 765 (9th Cir. 
1943) where the voyage was abandoned and the ship re- 
turned to Tacoma, certain expenses were allowable and 
in addition there was a suit for damage to cargo. The 
additional expenses were allowed, 


* . * 
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JI]. SECTION 18(b) DOES NOT PROHIBIT ADDI- 
TIONAL FREIGHT CHARGES BUT DOES RE- 
QUIRE THAT CERTAIN STANDARDS BE MET 
BEFORE TIIEY CAN BE ASSESSED. 


Respondent asserts that the issue in this case simply is 
whether s. 18(b) allows a carrier to charge for extra 
services arising out of prolongation of voyages (R. Br. 
p. 7). Or, stated differently, does the (9) Shipping Act 


prevent an ocean carrier from distributing extra expense 
among the parties to a voyage in accordance with ad- 
miralty custom? We do not contend that section 18(b) 
prohibits arrangements made by carriers to share extra 
expenses in unsual circumstances. We state, however, 
that section 18(b) has imposed certain requirements on 
carriers for the first time in foreign commerce and that 
these requirements must be observed before the charges 
can be assessed. We have noted earlier that Congress 
realized that there might be difficulties owing to passage 
of P.L. 87-346 (with respeet to tariff filing in forcign com- 
merce.) But, as Chairman Stakem stated, “shippers and 
receivers are entitled to know their transportation charges 
in advance, and that such certainty of charges is beneficial 
to our foreign commerce” (II.C. Op. Br. p. 11, footnote 8). 

We have discussed earlier the right of a shipper to 
ascertain his cost of transportation (I1.C. Op. Br. pp. 9, 
10). Respondent, however, seems to ivnore this right in 
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favor of the customs of adiniralty law. We cannot ignore, 
however, that Congress chose to grant such rights to 
shippers in our foreign commerce as it had done in the 
domestic trades in 1933. Resort to admiralty traditions 
cannot make section 18(b) and related rights fade away. 
The will of Congress and the public interest must be 
served, 

Very clearly, Congress has pronounced that a carrier 
cannot “charge or demand or collect or receive a greater 
or less or different compensation... than the rates and 
charges which are specified in its tariffs on file with the 
Commission” Section 18(b) (3). As we have shown earlier, 
there (10) are no surcharges specified in respondent's 
tariff (ILC. Op. Br. pp. 12-14,.17). That tariff merely 
refers to a bill of lading and the bill of lading (paragraph 
4) contains an amorphous statement about “extra com- 
pensation” and “proportional additional freight.” Of 
course no carrier in foreign commerce has heretofore en- 
countered difficulty in invoking its bill of lading for such 
extra freight because of section 18(b). Prior to 1961, 
there was no such law in our foreign commerce, 

We cannot even say that absent seetion 18(b) respondent 
could collect its surcharges. This is an area left to repara- 
tion cases and admiralty courts.8 In areas outside the 

8 Although admiralty courts have permitted a carrier to recover 
for unloading cargoes at ports other than orivinally destined and 
for deviations as respondent has shown, there is also an obligation 
of the carrier to avoid delays if possible. In Hroll v. Silver Line, 
116 F. Supp. 443 (D.C. Calif. 1953) the court states: 

“Tf the vessel had proceeded to Los Angeles (the original port 
of destination) to wait out the strike, she would have unques- 
tionably become liable for damages to all other consignees of 
cargo for delays in delivery that could have been avoided”. 
116 BF. Supp. at page 445. 
Since respondent did not discharge at Tampico at the request ef 
intervenor, a@ question arises as to its liability to other cCOnsiZnees 
and to its ability to avoid part of the delay. This proceeding how- 
ever is not the proper place to decide such questions. 
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concern of regulatory statutes, it is for the courts to deter 
mine the issues, not administrative agencies. See Blume 
& Co. v. Wells, Fargo & Co., 15 1.C.C. 53, 55 (1909). 


(11) 


We do not discuss whether charging consignees of the 
voyage with one-half the extra expense necessarily violates 
the Shipping Act.2 However, we do insist that the right 
of shippers to know the cost of transportation must be 
observed and that respondent has ignored this right. 

Respondents contend that neither uniformity nor sta- 
bility, which are the two main purposes for tariff filing, 
have been contravened in this ease. However, so amor- 
phous is paragraph + of respondent's bill of lacing (which 
does not even appear in the tariff) that one cannot say in 
the future whether surcharges will be 100%, 125%, 200%, 
or whether all consignees will be charged equally or pro- 


portionately with respect to size of shipment.!9 Moreover, 
the sudden announcement of a surcharge has obviously 
disturbed and surprised consignees in this case. The 
largest consignee has intervened and protests payment. 
Others have paid under protest. 


* * * 


9 An alternative to the surcharge could have been insurance or 
allowance in the rate structure for such contingencies in which case 
all rate payers of respondent would pay in the form of premiums 
built into the rate structure. In such event, no surcharge would 
have been invoked and this case would not have beenn. The 
method chosen by respondent: may conceivably be unreasonable. 
Apparently other carriers did not ass surcharges despite the 
strike at least insofar as intervenor’s shipments were concerned 
(Stipulation p. 8). 

10In fairness to respondents, there is no sugeestion that con- 
sienees were charged unequal surcharge rates or will be in the 
future, 
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(14) 


IV. ALLOWANCE OF EXTRA FREIGHT CHARGES 
WITHOUT PROPER FILING WOULD SUBVERT 
THE REGULATORY PURPOSES OF P.L. 87-346. 


Respondents contend that unusual circumstances re- 
nove these surcharges from section 18(b) filing require- 
ments with respect to clarity, which they maintain apply 
only to regular, determinable voyage charges (R.Br. 
p. 25). We fail to find any authority for such exemption. 
Nothing in the legislative history of section 18(b) pro- 
vides for exemption from tariff filing on force majeure 
vrounds, The only place where force majeure was conu- 
sidered in P.-L. 87-3460 is) in section 14(b)(2)) where 
Congress expressly recognized that | sometimes — rate 
changes are beyond the control of the carrier, In such 


cases, carriers may increase their rates under exclusive 


patronage contracts on less than the usual, 90-days 
notice. Tlowever, Congress did not exempt such changes 
from the filing requirements of section 18(b)(1) or (2). 
Carriers must still comply with the 30-day provision of 
section TS(b)(2) unless special permission is granted for 
shorter notice, Tt is clear that when Congress wished to 
exempt carriers from the notice requirements relating 
to rate changes it was able to do so expressly. Under 
recognized rules of statutory construction, the failure to 
exempt carriers in section 18(b)(2) or (3), as was done in 
section 14(b), signifies that no such exemption was 
extended, 

The Commission has rigidly adhered to the require- 
ments that carriers must charge only what rates are 
lawfully specified in their tariffs, (15) In only rare and 
special circumstances has this rule been altered. This is 
the situation where innocent shippers would have borne 
the consequences of a carriers neglect or error in filing a 
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tariff rate which the carrier intended to file and whicli 
rate the parties had agreed would apply. See Martini & 
Rossi, 7 F.M.C, 453 (1962). Only under these exceptional 
circumstances can a carrier deviate from what had been 
lawfully on file in its tariffs." 

Respondent maintains not only that its filing was sui 
cient by reference and attachment (which we have ve- 
futed) but also that nothing clearer could be stated in the 
tariff than what is contained in paragraph + of the bill 
of lading (R. Br. pp. 25, 27). Therefore, prestmably, a 
carrier must be left free to invoke any additional freight 
that it deems necessary whenever a force majeure situa- 
tion prevents [sie] itself! Prior to enactment of PL. 
87-346 carriers were apparently free to do this pursuant to 
their bills of lading. However, Congress enacted that law 
in (16) order to protect shippers from vnannouneed rate 
changes and to compel them to adhere to specified charges 
in their tariffs. Tf we allow specific rate changes to take 


effect as respondent secks in this case, without including 


these charges in the tariff itself several harmful results 


will occur: 


1. Firstly, shippers are forced to look beyond the rate 
sections of the tariff and peruse the small print of the bill 
of lading to ascertain when their rate will differ from that 
clearly shown in the tariff itself. We have already seen 


11 Eyen in these cases there is doubt in the minds of some Com- 
missioners, In Swedish-American Linc-—A pplication to Refand in 
Part Freight Charges. Special Docket No, 371, served June 12. 
1964, Chairman Harllee and Commissioner Patterson dissented to 
the majority decision which had allowed the carrier to refund 
freight. The dissent stated that the carrier must adhere to its 
published tariff rate on the clear language of section 18(b) (3) and 
that this section ‘‘makes no exception for intentions, or for mis- 
takes.’’ (P. 4 of multilith decision). 


12 Although we refer to ‘force majeure,’’ technically speaking 
a strike is not a “force majeure’ but is related to human agencies. 
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that the Commission considers such an imposition on ship- 
pers to be a violation of law. 


2. Secondly, the Commission is insufficiently apprised of 
the reasonableness of a rate change when no mention is 
made of it in the tariff and an obscure paragraph in the bill 
of lading refers only to “extra freight” or “additional com- 
pensation”. If a specific rate change appeared properly in 
the tariff, the Commission could take steps to investigate 
its reasonableness before it went into effect. 


9 
on 


Thirdly, the assurance that carriers will adhere to 
published rates which section 18(b) (83) attempts to provide 
is violated. Respondents mention a variety of unforeseen 
circumstances which may delay or upset a normal voyage 
schedule. Should shippers be subject to sudden surcharges 
and extra rates not published in their tariffs when Con- 
gress has sought to give them peace of mind? We submit 
that sudden, unpublished surcharge assessments are rate 
changes which must be properly announced to the shipping 
public in accordance with the will of Congress. We submit 
that paragraph 4 is insufficient announcement, but even if 
so, it should at Jeast be printed in the tariff itself. 

The assessment of extra changes under the circum- 
stances of this case, we submit, subverts and violates the 
regulatory purposes underlying section 18(b). 


* * * * 
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No. 1127 
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Overseas Freicit axp Terminat Corp. (ALL Carco Lrxe) 
—Exrra Cuarces Due to DeLay 1x Untoapinc Cavsep 
By LONGSHOREMEN STRIKE 


oo 


Respondent charged shippers extra compensation for 
services rendered for delay in a voyage, when long- 
shoremen strike prevented unloading, in reliance on 
clause in bill of lading, attached to tariff, that required 
cargo to pay proportionately expenses of carrier for 
services rendered eargo when cargo is retained on 
board and duration of voyage is extended. Not shown 
to be in violation of section 18(b) as a charge in excess 
of that shown in tariff, nor a violation of sections 16 
or 17 of the Shipping Act, 1916. 


Marvin J. Coles, Stanley O. Sher, and Armin U. 
Kuder, for respondent. 


J. Joseph Noble and F. Herbert Prem for intervener, 
International Packers, Ine. 


Frank Gormley and Norman D. Kline, 
Hearing Counsel. 


1 This decision will become the decision of the Commission in 
the absence of exceptions thereto or review thereof by the Commis- 
sion (Rules 13(d) and 13(h), Rules of Practice and Procedure, 46 
CFR, 502.224, 502.228). 
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Rackground of the Proceeding. 


The Commission's Notice of Investigation which insti- 
tuted this proceeding describes the reported circumstances 
that gave rise to the investigation in this way: “[Re- 
spondent], Overseas Freight Terminal Corp. (All Cargo 
Line), a common carrier by water in foreign commerce of 
the United States subject to the Shipping Act, 1916, had 
charged or demanded a 125 percent surcharge on ship- 
ments transported aboard the SS “Cap Verde” on a voyage 
from Rotterdam, Netherlands, to ports in the United 
States, because the duration of the voyage was increased 
due to a longshoremen's strike. The carrier’s bill of 
lading, a specimen (2) of which is attached to the tariff 
and on file with the Commission, provides in paragraph 4 
for the assessment of extra compensation for an increase 
in the duration of the vovage, and further provides that 
the shipper and consignee shall pay proportionate addi- 
tional freight.” 

The Notice goes on to state that the carrier may have 
charged a greater or different compensation for the trans- 
portation of property than the rates and charges which 
are specified in its tariff on file with the Commission, im 
violation of section 18(b), Shipping Act, 1916, and by the 
imposition of said surcharge the earrier may have unduly 
preferred or prejudiced shippers in violation of section 
16, and may have unjustly diseriminated against shippers 
in violation of section 17. This investigation was ordered 
pursuant to section 22 of the Shipping Act, 1916, to de- 
termine whether respondent in applying the bill of lading 
clause and assessing the surcharge is in violation of see- 
tion 16, 17 or 18(b) of the Shipping Act, 1916, 

International Packers Ine., a shipper who had cargo 
on the “Cap Verde™ on the voyage in question and who, 
like the other shippers, was charged extra compensation 
for the extended duration of the voyage. has intervened 
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in this proceeding. Tlearing Counsel, respondent, and 
intervenor, being all of the parties, agreed to a stipula- 
tion of the facts to be considered in reaching a decision 
in this proceeding. The stipulation was negotiated with 
the approval of the Examiner and it has obviated the need 
for the taking of testimony. The stipulation sets forth 
facts that are sufficiently clear and complete for the pur- 
pose of a decision in this proceeding. The agreed facts, 
in the words of the stipulation, are as follows. 


The Facts. 


Respondent All Cargo Line ix a common earrier by 
water operated by the Overseas Freight & Terminal Cor- 
poration, It transports cargo between Continental Eu- 
ropean ports in the range from Hamburg, Germany to 
Bayonne, France and also Irish ports and South Atlantic 
and Gulf (3) ports of the United States. Its service to 
the Gulf is approximately every four weeks. Vessels used 
in this service are time chartered and in most instances 
fly the flag of West Germany. 

Respondent filed its Westbound Freight Tariff No. 1 
pursuant to Section 18(b) of the Shipping Act, in 1962. 
A specimen of the carrier’s bill of lading was filed with 
the tariff and is attached hereto as Exhibit A# The tar- 
iff provisions are expressly made subject to the bill of 
lading, The following notation appears on the title page 
of the tariff: 


“Transportation under the terms and conditions of 
this tariff is subject to the terms and conditions of 
the line’s bill of lading and other documents currently 
in use by the line.” 


2 The entire document need not be set out in this decision, there- 
fore all but Clause 4 is omitted, 
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The voyage which ultimately gave rise to this proceed- 
ing was Westbound Voyage No. 6, on the MV “Cap Verde” 
which arrived in Rotterdam on December 3, 1962. The 
“Cap Verde” called at Rotterdam, Hamburg and Dublin 
and departed from the latter port on December 12 bound 
for Tampa, Mobile, Houston and New Orleans. 

A longshoremen’s strike commenced in all United States 
Gulf ports on December 23, 1962 at 1700 hrs. The “Cap 
Verde” arrived in Tampa, Florida at 0910 hrs., December 
24, 1962. Upon the vessel's arrival at Tampa, Florida, 
respondent, because of the strike, was unable to discharge 
its cargo. On December 27 at 1815 hrs., the “Cap Verde” 
sailed for Mobile, Alabama where respondent was hopeful 
that it might be able to discharge some cargo, but due to 
the strike, it was unable to do xo, The vessel arrived at 
the Mobile anchorage on December 28 at 1724 hrs. It lett 
the anchorage at O700 hrs. on January 14 for water and 
docked at Mobile at 0930 hrs. on January 14. The re- 
mainder of the time during which the strike ensued the 
vessel] waited in the Mobile anchorage. The strike ended 
on January 26, 1963 at 2400 hrs. The vessel discharged 
(4) its cargo on January 27 at Mobile and then proceeded 
to Houston, New Orleans and Tampa where it discharged 
the remainder of its cargo. The itinerary of the vessel 
for this voyage is as follows: 

Arrived Time Sailed — Time 
Rotterdam 12/3/62. -0115)—s«d12/6/62 1515 
Hambure: 12/7/62 0310 = 12.:9/62 1010 
Dublin 12/11/62 2355 12/12/62 1910 
Tampa 12/24/62 0910 2/27/62 1815) No cargo 
Mobile 12/28/62 1724 27/63 1815) worked strike 
Houston 3/63 04385 9 2/5/65 1815 
New Orleans 7/63 0120 2/8/63 19380 
Lake Charles 9 63 2105—(t 1700 
Tampa 13 63 1850 2/14/63 2400 


Www 
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Throughout the strike, respondent believed that the 
strike would be terminated momentarily. From newspaper 
reports and other sources of information respondent be- 
lieved that the Government would not permit such a 
prolonged strike of this magnitude, Respondent, as shown 
below, incurred additional expenses in excess of $60,000 
during this strike. As the strike wore on, respondent 
became increasingly concerned with the mounting expense 
on the vessel. 

Respondent is informed that other carriers under provi- 
sions similar, if not identical, to section + of its Bill of 
Lading, discharged non-perishable cargo in Puerto Rico 
or Mexico which was intended for strike-bound United 
States ports. Thereafter, the obligations of such carriers 
were discharged, and the consignees were required to 
accept the goods in Puerto Rico or Mexico and arrange 
for further transportation to the United States at their 
own expense. 

International Packers, Intervener, is unable to find any 
instances where perishable cargo has been discharged at 
foreign ports when intended for strikebound United States 
ports. Intervener’s invest ration disclosed there were no 
suitable warehouses in Puerto Rico or in Mexican ports 
that were available for acceptance in storage of this perish- 
able product. The circumstances surrounding the han- 
dling and discharge of perishable cargo and general cargo 
are different since the former requires refrigeration. 


(5) 


Respondent had the opportunity to use the “Cap Verde” 
in the Caribbean trade during the period it was idle due to 
the strike period. The “Cap Verde” is well suited for this 
trade because of the substantial refrigerated space in the 
vessel. The vessel, however, could not be so amployed in 
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the refrigerated trades in the Caribbean as its refrigerated 
compartments contained meat cargoes of International 
Packers, which was the largest consignee on the voyage. 

Respondent attempted to persuade longshoremen in the 
tulf to unload the meat cargo on the grounds that it 
might spoil. The longshoremen refused to do so. Re- 
spondent, then, on approximately January 10, called its 
agents in the Gulf and in Tampico, Mexico to arrange to 
discharge the meat cargo of International Packers, in 
Tampico, Mexico, thereby freeing the vessel for trading 
in the Carribbean or other trades which might reduce, 
or climinate the losses that were continuously mountine 
dune to the strike. Respondent notified International Pack: 
ers that it was considering discharging such cargo in 
Tampico, Mexico, under section + of the Bill of Lading. 
International Packers told respondent that discharging 
its cargo in Tampico was unacceptable to it, but that if 
respondent elected to discharge in Mexico, International 
Packers had no alternative but to accept. Intervener also 
informed respondent that it would hold respondent Hable 
for cargo damage due to unavailability of proper refrig- 
eration facilities for storage or transportation. The un- 
acceptable nature of the discharge at Tampico was for the 
following reasons: 


(1) Investigation disclosed that there was no refrig- 
erated warehouse in operation at Tampico capable of tak- 
ing the meat cargo and maintaining zero degree tempera- 
ture. 


(2) There was no mechanical refrigerated equipment 
for shipment by rail to the U.S.A., and U.S.A. railroads 
would not allow their equipment to go to Tampico. 


(6) 
(3) The Mexican Government would not allow United 
States trucking companies into Mexico to pick up the meat 
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cargo at shipside. There were some Mexican trucks that 
could handle the cargo only as far as the United States 
border, but ship discharge would be prolonged due to 
shortage of equipment. International Packers advised 
respondent that the additional cost to International 
Packers would be about $30,000 to transport such cargo 
from Tampico, Mexico to its United States destination. 
Respondent, although believing that it could discharge the 
cargo in Tampico, Mexico under paragraph 4 of the Bill of 
Lading, did not do so. 

The “Cap Verde” was on time charter from an unrelated 
company at a cost of 81,750 per day. Insofar as relevant 
here, this figure covers all costs of running the vessel 
except bunkers. Prom the arrival of the vessel at Tampa 
on December 24, 1962 at 0910 hrs. until the termination of 
the strike on January 26, 1963 at 2400 hrs. the vessel lost 
a total of 33 days 14 hours and 50 minutes. The expenses 
inevrred during this period as follows: 


Charter Hir $58,831.50 
Bunkers 1,465.60 


Total $60,297.10 


Respondent: has never had another vessel which has 
arrived at a port subsequent to the commencement of a 
strike. Parenthetically, it may be noted that the provision 
in paragraph 4 of respondent’s Bill of Lading is a stand- 
ard provision which has been in use for long periods of 
time and which may be found in many common carriers’ 
Bills of Lading. 

Respondent endeavored to compute what ix believed 
would be a reasonable distribution of some, but not all, of 
the additional expense incurred due to prolongation of the 
yoyage caused by the strike. Respondent arrived at a 
surcharge of 125% of the ocean freights, for the reasons 
discussed below, Because of the delay in discharging 
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caused by the strike, respondent notified cach consignee 
that a surcharge (7) in the amount of the 125¢¢ of the 
ocean freight charge was being imposed and that cargo 
would not be delivered prior to payment by certified 
check, Accordingly, the following notation was inserted 
on freight bills. 


“Surcharge, due to duration of voyage being in- 
creased account strike longshore labor which is to 
be paid by certified check prior to delivery of this 


cargo.” 


in assessing this charge, respondents relied upon para- 
eraph + of their ocean bill of lading. Paragraph 4+ states 


in pertinent parts 


“For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to extra 
compensation: and if in following the procedure 
permitted herein the tength or duration of the 
voyage of the ship is increased the shipper and con- 
signee shall pay proportionate additional freight, 
all of which shall be a lien on the goods,” 


All consignees were equally assessed, The total ocean 
freight charges were $24,037.76 as shown on Exhibit B 
attached. The surcharge amounted to $30,047.20, Respon- 
dent selected 12566 to be the surcharge so that the shippers 
and the consignees, on the one hand, absorbed one half of 
the $60,297 loss due to the strike, and respondent absorbed 
the remaining 509% of the loss, Individual shipments were 
small, the largest being consigned to intervener Inter- 
national Packers Ltd. who were assessed a surcharge of 
$10,744.39 on total freight charges of $8,595.51. Over half 
the shipments were under $100. Although most consignees 
paid the additional charge, some did so under protest. 
Tntervener chose to post a bond in lieu of payment pending 
the establishment of the validity of the carrier's claim. 
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Some consignees opposed the surcharge on the grownds 
that it was in Se as of section 3 of the Carriage 
of Goods by Sea Act of 1936 (46 U.S.C. 1304(3)). 

In no prior or subsequent ine has International Pack- 
ers been asked by an ocean carrier to pay a surcharge of 
the character demanded by resondent here in, althongh it 
has been consignee of cargoes laden on vessels tied ap at 
American ports by reason of  longshoremen'’s strikes. 


(3) 


Intemational Packers is not aware of any instance w here 
a carvier has demanded or collected a surcharge of the 
character demanded by Sarai herein as a consequence 
of a longshoremen’s strike. 

No formal complaint for reparations: has heen filed by 
any consignee who has pi aid the surcharge, 

The parties agree that any tariffs and bills of lading 
duly filed with the Peder il Maritime Commission may be 
cited and referred to at any stage during this procecdin:. 


The Bill of Lading Provisions. 


For conservation of space, the entire bill ef lading, 
which is attached to the stipulation, is not set out above 
since Clause 4 is the only portion that is relevant. That 
clause reads, in pertinent part: 


In any situation... whether existing or anticipated 
before commencement of or during the voyage, which 
in the judgment of the carrier or master is Hikely to 
vive rise to risk of... delay... or to vive rise to 
delay or difficulty in arriving, ea reing at, disem- 
barking at or leaving the port of discharge or the 
usual or agreed or intended: place of discharge or 
debarkation in such port, the carrier or the master 
may before, during or after loading or before the 
commencement of the voyage, require the shipper or 
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other persons entitled thereto to take delivery of 
the goods at port of shipment and upon failure to do 
so may discharge and warehouse or otherwise store 
the goods, or any part thereof, at the risk and 
expense of the goods . . . or the ship may pro- 
ceed or return, directly or indirectly to or stop at 
any such port or place whatsoever as the master or 
the carrier may consider safe or advisable under 
the circumstances, and discharge the goods . . . 
at any such port or place; or the carrier... may 
retain the cargo... until the return trip or 
until such time as the carrier or master, thinks ad- 
visable and discharge the woods... at any place 
including the port of shipment; or the carrier 
or master may discharge and forward the goods or 
any part thereof, by any means, rail, water, land or 
air... . at the risk and expense of the woods 2. + 
For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to extra 
compensation: and if in following the procedure 
permitted herein the length or duration of the 
yovage of the ship is increased the shipper and con- 
signee shall pay proportionate additional freight, 
all of which shall be a lien on the goods. 
(9) 
Applicable Statutes, 

The pertinent portions of sections 16, 17 and 18(b), of 
the Shipping Act, 1916, the statutes which under the notice 
of investigation govern the decision in this proceeding, 
provide: 


(1) Section 16 


That it shall be unlawful for any common sarrier by 
water... 
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First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality or description of traffic... or to subject 
any particular person, locality or description of 
traffic to any undue or unreasonable prejudice or 
disadvantage 


Section 17 

That no common carrier by water in foreign com- 
merce shall demand, charge, or collect any rate, 
fare, or charge which is unjustly discriminatory 
between shippers 


Section 17 (Second Paragraph) 


Every such carrier... shall establish, observe, and 
enforce just and reasonable regulations and prac- 
tices relating to or connected with the receiving, 


handling, storing, or delivering of property. When- 
ever the Board finds that any such regulation or 
practice ix unjust or unreasonable it may determine, 
prescribe, and order enforced a just and reasonable 
regulation or practice. 


Section 18(b) (1) 


Every common carrier by water in foreign com- 
merce... shall file with the Commission ... tariffs 
showing all the rates and charges of such carrier... 
for transportation to and from United States ports 
and foreign ports... on any through route which 
has been established. Sueh tariff shall plainly show 
the places between which freight will be carried, 
and shall contain the classification of freight in 
foree, and shall also state separately such terminal 
or other charge, privilege, or facility under the 
control of the carrier or conference of carriers 
which is granted or allowed, and any rules or regu- 
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lations which in anywise change, affect, or deter- 
mine any part or the aggregate of such aforesaid 
rates, or charges and shall include specimens of 
any bill of lading, contract of affreightment, or 
other document evidencing the transportation agree- 
ment. 


Section 18(b)(2) 


No change shall be made in rates, charges, classifi- 
cations, rules or regulations, which result in an 
increase in cost to the shipper... except by the 
publication, and filing... of a new tariff or tariffs 
which shall become effective not earlier then thirty 
days after the date of publication and filing thereof 
with the Commission ... 


Section 18(b) (3) 


No common ecarrier ... shall charge or demand or 
collect or receive a greater or less or different com- 
pensation for the transportation of property or for 
any service in connection therewith than the rates 
and charges which are specified in its tariffs on file 
with the Commission and duly published and in 
effect at the time; 


Reasonableness of the charges. 


Before turning to the main questions presented, certain 
related issues can be disposed of, Among other things, 
the intervener contends that the surcharge of 125 percent 
of the basic freight is exorbitant and unreasonable under 
section 18(b)(5). That section provides: 


The Commission shall disapprove any rate or charge 
filed by a common carrier by water in the foreign 
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commerce of the United States .. . which, after 
hearing, it finds to be so unreasonably high or low 
as to be detrimental to the commerce of the United 
States, 


Respondent urges that the reasonableness of the rate 
or charge is not an issue in this proceeding and Hearing 
Counsel agree. In view of the preamble in the Notice of 
Investigation, quoted above, it must be concluded that 
this issue is not included within the scope of the investiga- 
tion. In addition, in order for intervener to prevail on 
this point he would have to establish facts demonstrating 
that the rate or charge is so unreasonably high as to be 
detrimental to the commerce of the United States. Such 
facts are not included in the stipulation to which the inter- 
vener agreed. 


Issues Raised by Sections 16 and 17. 


Intervener does not contend that sections 16 or 17 have 
been violated. Hearing Counsel states that they have not 
been violated, pointing out that in this case the same 
charge was assessed against all consignees equally and 
therefore there can be no contention that section 16 First 
was violated. He concludes that since in all prior Commis 
sion cases bearing upon the regulations and practices 
covered by section 17 it has been held that the language 
is directed toward handling property at terminals and not 
toward rate makine functions (11) concerned with ocean 
line hull movement of property, that section 17 is therefore 
not applicable. These conclusions are sound and there- 


fore it will be unnecessary to discuss further any issues 
based on sections 16 and 17. 
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Contentions of the Parties Based on Section 18, Discus- 
sion and Conclusions. 


Hearing Counsel first contend that the additional charge 
arising out of the delay due to the strike was made by 
respondent without the advance thirty day filing as re- 
quired by section 18(b)(2) and that that section was 
therefore violated. Recognizing that it was impossible 
for respondent to file on thirty days advance notice in 
the circumstances of this case, Hearing Counsel argue 
that respondent should at least have taken advantage of 
the provision in the statute which allows a carrier to 
request the Commission for permission to file a change upon 
less than thirty days notice for good cause. Respondent 
correctly points out that, even assuming that the bill of 
lading provision for additional compensation was not 
already on file, the thirty days advance filing provision of 
section 18(b)(2) is inapplicable here. The Examiner 
agrees, Once the cargo is loaded, the voyage begun, and 
the contractual relations of the parties are fixed, no time 
remains for obtaining special permission for a change in 
rates on short notice. This section is further inapplicable 
for the simple reason that respondent did not change its 
rate or charge. Its tariff provisions were the same as 
those that had existed for at least thirty days previously. 
Aside from this, since this decision finds that the tariff 
was properly filed, section 18(b)(2) need not be considered 
further, 


The issues that are central to this proceeding flow 
from the provisions of section 18(b)(3) which prohibit 
the charging of compensation higher than that specified 
in the tariff filed with the Commission pursuant to section 
1s(b)(1). Hearing Counsel and intervener contend that 
respondent has not satisfied the tariff filing (12) require- 
ments of the statute by merely attaching the bill of lading 
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to the tariff, and that the surcharge for delay is there- 
fore not provided for in the tariff. They further contend, 
in effect, that even if this method of filing were deemed to 
satisfy the filing provisions of the statute, the requirement 
of section 18 are violated because Article 4 of the bill of 
lading does not set out in sufficiently definite or precise 
words or figures the charge that is to be made against 
shippers for unforescen delay in the voyage such as that 
encountered In this case, 

They rely heavily on three cases decided by predeces- 
sors of the Commission in support of the proposition that 
the tariff itself must contain every provision which would 
alter or change the rate charged; that shippers cannot 
be forced to look beyond the tariff itself to determine 
whether some rate or charge other than that specified in 
the tariff will be assessed; and that rate changes brought 
about by provisions in documents other than the tariff 
have no binding effect on shippers because of the pro- 
hibition contained in section 18(b)(3). Puerto Rican 
Rates, 2 U.S.M.C. 117, 131) (1989); Transportation of 
Lumber Through the Panama Canal, 2 USMC. 143, 145 
(1939); Alushkan Rates, 2. U.S.M.C, 558, 581 (1941). These 
cases do support the general principles cited by these 
parties, but a close analysis of them reveals that they are 
no longer germane to the facts of this case. 

In Puerto Rican Rates, the United States Maritime 
Commission had before it a general investigation of rates 
on shipments to Puerto Rico. The Commission also took 
up and considered certain tariff practices of the carriers 
and found that in their bill of lading the carriers stated 
that they did not undertake that the vessels were equipped 
to transport perishable goods, even though their tariffs 
named rates for the transportation of refrigerated cargo. 
The Commission required the elimination of this con- 
flict, and in discussing it the Commission employed lan- 
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guage relied upon by Hearing Counsel and intervener 
here, as follows: 


(13) 


However, irrespective of this conflict, shippers should 
not be required to look beyond the tariff for any 
provision affecting the application of the rates. When- 
ever a tariff refers to a bill of lading and states that 
the rates therein published are dependent upon condi- 
tions in that bill of lading, such conditions should be 
published in the tariff... . The statute requires the 
publication in tariffs of and rules or regulations which 
in anywise change, affect, or determine any part of 
the aggregate of the rates, fares, charges or the 
value of the service. 


In Transportation of Lumber Through the Panama 
Canal, supra, the Commission had under investigation 
‘arious rules and practices in the intercoastal trade. The 
carriers there had a tariff rule providing that each ship- 
ment should be subject to the terms, conditions, and excep- 
tions of the bill of lading of the carrier in use at the time 
of such shipment, and that the shippers shall accept the 
same and be bound thereby. Hearing Counsel and inter- 
vener rely on the general conclusion expressed by the Com- 
mission that “any provisions of the bill of lading which 
affect the charge for transportation or the value of the 
service, to be effective, must be incorporated in the tariff”. 

Alaskan Rates was also a general rate investigation in 
the course of which the Commission had occasion to disenss 
the tariff filing practice of the carriers involved there. The 
tariff provided “the steamer rates named herein are ap- 


plicable subject... to the conditions of the company’s 
shipping receipt, bills of lading, and livestock —¢on- 


” 


tracts The Commission condemned this clause, 


stating: 
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When rates are published, dependent upon conditions 
in the carrier's bill of lading, said conditions should 
be published in the tariff. 


The three above cases were decided under the provisions 
of the Intercoastal Shipping Act, 1933, 46 U.S.C. 844, 
which are somewhat similar to section 18 of the 1916 Act 
voverning foreign ocean commerce. Hearing Counsel re- 
lies on an analogy between these decisions and the situa- 
tion here in the apparent belief that the bills of lading of 
the carriers involved in those three eases, like that of All 
Cargo Line, were attached to the tariffs on file with the 
Commission. If this had (14) been the case, these prece- 
dents would lend support to the argument of Hearing 
Counsel and intervener, since the Commision required bills 
of lading provisions similar to those involved here to he 
printed in the tariff. However, it must be concluded that 
in those cases a specimen of the bills of lading of the car- 
riers was not in fact attached to the tariff and that this is 
why the Commission required parts of the bill of lading to 
be printed in the tariff. 

It is true that in its present form, section 2 of the 1953 
Act, like section 18(b)(1) of the 1916 Act, requires that 
the terms and conditions of the bill of lading shall be con- 
tained in the tariff filed with the Commission. However, 
a review of the history of section 2 demonstrates that 
there was no such requirement in the 1933 Act in 1939 and 
1941 when the above three cases were decided. See Vol- 
ume 47, Statutes at Large, page 1425. The requirement 
that the bill of lading be incorporated in the tariff was 
first added when section 2 was amended by Public Law 
85-810 of August 28, 1958. See Volume 72 of the Statutes 
at Large, page 977. 

The three decisions themselves demonstrate that the 
carriers involved in those three cases did not attach or 
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incorporate the bills of lading to or in the tariffs. In 
Transportation of Lumber Through the Panama Canal the 
Commission pointed out on page 145 of its decision that 
“such bills of lading are not reproduced in the tariff”. 
This can only be taken to mean that the bill of lading was 
not stapled to the back of the tariff, pasted on an internal 
page of the tariff, or otherwise physically attached in its 
entirety to the tariff, as was done by the respondent im 
the instant ease. In Alaskan Rates, the Commission cites 
the case of Transportation of Lumber through the Panama 
Canal at page 581, together with the Puerto Rico Rates 
case, immediately following the above quoted language 
from the Alaskan Rales case. It is evident that the Com- 
mission considered the facts of the three cases, decided al- 
most contemporancously, to be the same in regard (15) to 
the form of the tariff. It must be coneluded that in none of 
the three instances were the Dill of lading available to 
shippers in any way as part of the tariff. 

If any doubt remains as to the meaning of the three 
Commission decisions relating to the incorporation of bill 
of lading provisions in tariffs, it is dispelled by the legis- 
lative history of Publie Law 85-810, supra, As originally 
introduced, the bill which became P.L, 85-810 provided that 
the carrier “may include the terms and conditions of any 
passenger ticket, bill of lading, contract of affreightment 
or other document evidencing the transportation agreec- 
ment”. The Congress adopted the recommendation of the 
Secretary of Commerce that the permissive word “may” 
he stricken from the bill and the word “shall” be inserted 
in lieu thereof. In discussing the reason for his recom- 
mendation that the inclusion of the bill of lading be a 
requirement rather than mere permission, the Secretary 
of Commerce had pointed out that the Maritime Commis- 
sion had held in Puerto Rican Rates and Alaskan Rates 
that provisions of bills of lading affecting rates or the 
value of the service are not governing unless incorporated 
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in the carriers published and filed tariff. U.S. Cong. 
News 758, p. 4093. It is clear that Congress intended that 
the statutory requirement that the entire bill of lading be 
attached supersede the rule of the Commission cases re- 
quiring certain bill of lading clauses to be included in 
the tariff. 

It cannot be concluded that in addition to attaching the 
entire bill of lading to the tariff filed with the Commis- 
sion, the carrier must also reprint in the tariff itself any 
terms and conditions of the bill of lading that effect. the 
rates, charges or the value of the service. Since section 
18(b) (2), enacted three years later, similarly requires that 
the bill of lading be filed with the tariff, it must be con- 
cluded that Congress did not intend that, in addition, pro- 
visions affecting rated [sie] and charges be printed again 
in the tariff itself. It is therefore concluded that the method 
employed by respondent, that (16) is, the physical attach- 
ment of the bill of lading to the tariff with a provision in 
the rules and regulations portion of the tariff making the 
tariff subject to the terms and conditions of the bill of 
lading, satisfies the requirements of section 18 insofar as 
tariff make-up and filing requirements are concerned, No 
question is raised as to the bill of lading being the com- 
plete contract between the carrier and cach shipper. 

The other point raised by Tearing Counsel based on 
section 18, although apparently with less conviction, is the 
contention that even if paragraph 4 of the bill of lading 
had been physically included or printed in’ respondents 
tariff there “is doubt” as to its Jegality under section 18 
because the provision of paragraph 4 is indefinite as to 
the amount of the charge for the services rendered. They 
argue that paragraph 4 of the bill of lading does not com. 
ply with the requirements announced in decisions of the 
Commission that tariffs must be specifie and plain, citing 
Intercoastal Lumber Rate Changes. 1 U.S.M.C. 656, 658, 
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and cight other cases decided by predecessors of the Com- 
mission; that a tariff is unlawful when shippers must ob- 
tain information not published in the tariff and must make 
mathematical calculations to determine the applicable rate; 
that in instances where charges are to be assessed against 
shippers because of diversion the tariffs must clearly state 
what special services will be rendered and the specific sum 
that will be charged therefor; that charges undisclosed in 
the tariff may not be lawfully charged against the shipper, 
nor charges that are described in the tariff as being “sub- 
ject to prior arrangement”. Cases are cited for cach of 
these latter propositions, 

Hearing Counsel point out that the purpose of tariff fil- 
ing ix uniformity in charges and rates, the prevention of 
and control over discrimination, and maintaining stability 
in rates, and they state that these objectives could not be 
achieved if carriers are allowed to utilize “amorphous” 
provision such as paragraph 4+. They question (17) how 
shippers can ever know, in advance, what their shipping 
cost will be by consulting this tariff and this bill of lading. 

The contentions of the intervener stress the point urged 
by Hearing Counsel, discussed above, relating to the physi- 
¢al makeup of the tariff of respondents and he also con- 
tends, as Hearing Counsel does, that the carrier made a 
unilateral decision, apart from the terms of a filed tariff, 
that 125 percent of the basic freight was a proper charge 
to the shipper on account of the delay in the voyage—not 
10 percent, or 50 percent, or even 200 percent. He argues 
that the Shipping Act does not permit such an arbitrary 
decision on the part of the carrier regarding the amount 
of charges. 

Hearing Counsel do not agree with the contention of 


respondent that a carrier has no way of specifying precise 
additional charges in circumstances such as those involved 
here, due to the unpredictable nature of the strike and the 
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fact that no advance determination can be made as to what 
expenses will be incurred as a result of it or how long it 
will last. They suggest that the tariff might provide that 
in the event of delay caused by a strike certain additional 
freight, such as an extra 25, 50, or 75 percent, will be 
assessed. IIe implies that a fixed daily rate for such ad- 
ditional charges might be set forth in the tariff. Te also 
mentions the possibility that the carrier could provide for 
delays in its voyages by insurance or by the inclusion in 
its overall rate structure of a cushion for such contingen- 
cies. These latter two proposals are possibilities, of course, 
but it is not in keeping with the purposes of the Shipping 
Act to encourage carriers to increase their rates and 
charges by such means. The suggestion for establishing 
a fixed charge for such delays would probably lead to 
greater evil than an ad hoc determination of the costs, 
after the event, because the actual expenses of the carrier 
might turn out to be somewhat less than the charges that 
would have to be assessed under a fixed formula. It would 
not be appropriate for the carrier to profit (18) by a strike 
or casualty that results in delay or extension of the voyage. 
The charge here is not arbitrary, being related directly to 
the added expenses of the carrier. 

In the cases cited by Hearing Counsel in support of the 
other veneral propositions outlined above, the Commis- 
sion or its predecessors were concerned with tariff provi- 
sions applicable to regular, determinable voyage charges. 
It is apparent that tariff provisions as to such charges 
ean be, as a practical matter, more exact than the clauses 
in the tariff whose purpose is to provide for the unknown, 
unforeseeable complexities of ocean transportation. The 
least that can be said is that neither Hearing Counsel nor 
intervener have suggested any solutions to this practical 
difficulty in tariff practices, and none occur to the Ex- 
aminer, that are so patently superior to the course fol- 
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lowed by respondent that it can be held that respondent 
committed a violation of section 18(b). The cases cited 
by Hearing Counsel, involving domestic commerce, as well 
as the three cases discussed earlier, are of limited ap- 
plicability here for the additional reason that section 18(a) 
delegates jurisdiction to the Commission over the “regu- 
lations and practices relating . . . to the issuance, form, 
and substance of . . . bills of lading” of carriers in the 
offshore domestic commerce that is not delegated by sec- 
tion 18(b) covering the foreign commerce. 

TIntervener raises the issue that respondent violated sec- 
tion 18(b)(3) by charging a rate greater than that shown 
in its tariff because the courts would not impose Hability 


on shippers in these cirenmstances. In reply, respondent 


cites cases where the admiralty courts have allowed car- 
riers to recover additional compensation for various serv- 
ices rendered or expenses incurred by the carrier, either 
based on contractual provisions in the bill of lading such 
as clause 4 or on general principles of admiralty. Re- 
spondent compares the case at hand to the recovery of a 
contribution from cargo in general average, to (19) the 
recovery of freight even when the cargo was not delivered 
under the “Freight prepaid, goods or vessel lost or not 
lost” bill of lading clauses, and to voyage frustrations (due 
to belligerent action, search by government authorities, 
strikes, and other uncontrollable forces) preventing nor- 
mal carriage and delivery of cargo. It urges that by 
the enactment of section 18(b) Congress did not intend 
to overturn the ancient admiralty principles that form the 
basis of recovery in such cases, 

Intervener attempts to distinguish these analogies cited 
by respondent, and Hearing Counsel urge that to the 
degree that admiralty doctrines conflict with the Shipping 
Act the latter governs, citing section 8 and 9 of the Car- 
riage of Goods by Sea Act, 46 U.S.C, 1308 and 1309, which 
provide that nothing in COGSA shall affect the rights and 
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obligations of carriers afforded and imposed by the Ship- 
ping Act nor be construed to permit discrimination in any 
way prohibited by the Shipping Act. 

The system of regulation under the Shipping .\ct and 
other maritime statutes has long existed in harmony with 
admiralty principles. The Commission does not decide 
admiralty cases and it will not do so here. The courts 
have developed the doctrine of primary jurisdiction under 
which they leave to the Commission and other regulatory 
agencies the decision of issues under the regulatory stat- 
utes. Conflict could arise ina situation such as that pre- 
sented here only if the Commission sought to require 
tariffs to be constructed and filed ina form that would 
make it impossible for accepted admiralty doctrines to be 
invoked, 

Hearing Counsel and respondent: state, and the Ex- 
aminer agrees, that this is a case of first impression both 
before the Commission and the courts. That is to say, 
no court has held that a charge cannot be assessed under 
dause 4 for delay due to a strike when the voods are held 
on board the vessel at the port of delivery. Tt must he 
concluded, therefore, that it has not been demonstrated 
here that the (20) surcharge would not be allowable by 
the courts and that for this reason it violates section 
18(b)(3) asa greater charge than that shown in the tariff. 

Turning to the final issue raised by intervener—that the 
lanenage of Clause + does not, by its terms, authorize the 
assessment of additional charges because respondent did 
not perform a “service” for the cargo beyond that required 
of it as a earrier—a court decision discussing this clause 
ina somewhat similar factual setting can serve as a useful 
euide. In Colonialgrossisternes Forening v. Moore-Mc- 
Cormack Lines, Inc., 178 F. 2d 288 (CLA. 2, 1949), the 
carrier's vessel left the United States for Norway in 
March of 1940 and when it arrived it was unable to unload 
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its cargo because of the belligerent activities of the Ger- 
man forces. It retained the plaintiff's cargo on board and 
finally had to return to the United States without dis- 
charging the cargo. The carricr’s bill of lading contained 
a Clause 4 like that involved here. The court upheld the 
action of the carrier in charging the shipper an extra 
amount equal to one half the freight for the outward 
voyage, The ordinary freight had been prepaid. The 
court stated: 


It is plain that the master was justified in retaining 
the cargo on board until such time as he thought ad- 
visable. Under the concluding sentence of clause 4, the 
carrier was entitled to a “reasonable extra compensa- 
tion” for “any services rendered to the goods as here- 
inabove provided’. The question before us is whether 
keeping the goods on board and returning them to 
New York in respondents vessel was a “service ren- 
dered to the goods” within the meaning of the bill of 


lading... . In retaining the goods and carrying them 
back to New York, the vessel was obliged to. safe- 


euard them in every reasonable way and to act as 
a prudent bailee in protecting and caring for the 
merchandise. In the circumstances we can see no 
reason why a return of the goods to the carrier Was 
not a service within the description of “services ren- 
dered to the woods” and just as compensable as would 
have been payments for forwarding them by some 
other carrier, 


It is no less a service to the goods to retain them on 
board and ultimately discharge them at the port of des- 
tination, as was done by respondent, than to retain them 
on board and ultimately return them to (21) the port of 
loading, as was done by Moore-MeCormack Lines, The 
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cost to the carrier is the same except for the additional 
cost of fuel. The value to the shipper is greater because 
the goods are delivered to the desired destination, 

The parties do not contend that a strike is not one of 
the incidents that would bring clause 4 into play. Neither 
do they contend that since an amount less than the added 
expenses due to the delay was apportioned among the 
shippers section 18(b) (3) was violated by making a charge 
“different” from that shown in its tariff. While the 
strictest reading of the Notice of Investigation might 
include this technical question as an issue to be decided, 
it is apparent form a reading of the preamble that the 
Commission had the protection of shippers in mind when it 
initiated this proceeding. This would not be achieved 
by inquiring whether they should be charged a 250% 
surcharge, rather than 125%. 

Contentions of the parties not discussed herein have 
been found to be irrelevant or unsupported by the record. 
The arguments of counsel on the question whether the 
tariff is applicable until it is rejected or declared unlaw- 
ful need not be discussed in view of the conclusions 
reached in this decision. 

It is concluded that respondent has not violated sections 
16, 17 or 18(b) by making the surcharge, The proceeding 
will be discontinued. 


FE. Roserr SEAVER 
FE. Robert Seaver 
Presiding Examiner 
Washington, D. C. 
July 29, 1964 
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APPENDIX 
Exatsit B 
Totals 


Ports Ocean Freights Prepaid Collect 

Rotterdam 

to Tampa se 147.34 None 
Rotterdam 

to Mobile 3081.78 3081.78 None 
Rotterdam 

to Hamburg 1662.19 1662.19 None 
Hamburg to 

Tampa 907.96 907.96 
Hamburg to 

Mobile 98.28 93.28 
Hamburg to 

Houston 633.45 1308.14 
Hamburg to 

New Orleans 383.36 53.96 427.40 
Dublin to 

Tampa j274. y 5274.24 
Dublin to 

Mobile 3530.37 . 3530.67 
Dublin to 

Houston 18.49 46 None 


Granxp Totat $24037.76 $ 5. $16562.62 


SURCHARGE 
(125% ) 125% XX 24037.76 = 30047.20 


Sovece: Manifests and bills of lading. 
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ted, to Examiner Seaver’s Initial Decision of 
July 29, 1964 


A. Respondent, International Packers, Limited, hereby 
excepts to the Mxaminer’s findings that: 


1. The issue of the reasonableness of the 125% sur- 
charge is not an issue and that it is not included within 
the scope of the investigation. 


2, The provision of section 18(b) (2) providing for a 
thirty day advance filing of additional charges is not 
applicable. 


3. It cannot be concluded that the carrier must reprint 
in the tariff any terms and conditions of the bill of lading 
that effect rates in addition to attaching the entire bill of 
lading to the tariff filed with the Commission. 


4. The physical attachment of the bill of lading to the 
tariff with a provision in the rules and regulations portion 
of the tariff making the tariff (2) subject to the terms 
and conditions of the bill of lading, satisfies the require- 
ments of section 18 in so far as tariff make-up and tariff 
filing are concerned. 


5. That is has not been demonstrated that the sur- 
charge would not be allowable by the courts and that for 
this reason it violates section 18(b)(3) as a greater 
charge than that shown in the tariff. 


B. Intervenor, International Packers, Limited, further ex- 
cepts to the Examiner's conclusion that the respondent 
has not violated sections 16, 17 or 18(b) of the Ship- 
ping Act of 1916, as amended, by making the sur- 
charge. 
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to Examiner Seaver’s Initial Decision of July 29, 1964 


(, Intervenor further excepts to Examiner’s failure to 
find and conclude that: 


1. The action of the respondent in assessing a sur- 
charge against Intervenor’s cargo is illegal and void. 

2. That the surcharge of 125% of the basic freight 
charged herein is exorbitant and unreasonable, and there- 
fore illegal. 

3. The carrier did not render service to the cargo 
and therefore was not entitled to additional (3) freight 
under the bill of lading. 


OraL ArGUMENT Is REQUESTED. 


Exceptions of Hearing Counsel 


—————— 


[SAME TITLE] 


EEE 


In his initial decision served July 31, 1964, the Hxam- 
iner found that respondent Overseas Freight and Ter- 
minal Corp. (AIL Cargo Line) had not violated sec- 
tions 16, 17, and 18(b) of the Shipping Act, 1916. We 
agree that no violations have been shown with respect 
to sections 16 and 17. There is, however, a very important 
issue with respect to specificity of respondent's tariff 
and the charging of compensation different than that 
specified in the tariff which arises under section 18(b) (3). 
The Examiner notes that the 18(b)(3) issues are “central 
to this proceeding” (1.D. 11), but found no violation of 
this section. We except to that finding. 
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THE ASSESSMENT OF A SURCHARGE UNDER 
THE CIRCUMSTANCES OF THIS CASE SUB- 
VERTS THE PURPOSES OF SECTION 18(b) AND 
PERMITS THERETO EXEMPTIONS NOT AC- 
CORDED BY CONGRESS. 


The Examiner has acknowledged, as we have shown, 
that Congress attempted to provide uniformity of rates 


and stability to (2) shippers in foreign commerce by 


the enactment of Public Law 87-346 which added sec- 
tion 18(b) to the Shipping Act, 1916 (I.D. 16). However, 
he fails to find that shippers are not being protected, 
when, as here, they are assessed a surcharge in an amount 
which had never been specified in the tariff. The Exam- 
iner has correetly stated the problem but failed to imple- 
ment the dictates of the statute. Instead, he finds an 
ad hoe rate determination on an individual voyage basis 
to be a permissible practice (1.D. 17). In doing so, he 
distinenishes the cases relied upon by Hearing Counsel 
which involved regular, determinable voyage charges in 
interstate commerce, and states that no solution has been 
suggested which is superior to that employed by respondent. 

We have shown that the purpose behind both the 
Intercoastal Act, 1933 and P.L. 87-346 was to establish 
stability and uniformity and prevent discrimination (H.C. 
Opening Brief, 9, 10; Reply Brief, 8-11). The Examiner 
seems to agree (1.D. 16). However, he fails to find that 
these salutary purposes underlying section 18(b) will he 
subverted if respondent or any carrier is allowed to 
assess charges in the manner chosen by respondent in 
this case. We fail to see how shippers can be protected 
if carriers can file ambiguous tariffs such as herein 
involved which provide opportunities for continual varia- 
tion and fluctuation. So amorphous is paragraph 4 of 
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respondent's bill of lading that one cannot determine 
whether surcharges will be (3) 100%, 125% or 200%. It is 
difficult to see how the intention of Congress to guarantee 
stability could be more successfully thwarted than by 
such means. 

Respondents have contended and the Examiner scems 
to concur that the circumstances of the instant ease are 
unusual and outside the area of the reeular, determinable 
charges of ocean transportation. The Examiner charac- 
terizes the present circumstances, i.e, longshore strike, 
as “unknown, unforeseeable complexities of ocean trans- 
portation” (ID, 18). We disagree with that finding 
and will diseuss the matter in more detail below. We 
here stress the fact that the Examiner's decision in effect 
provides an exemption from the requirements of P.L. 
87-346 which Congress never endorsed (ILC. Reply Br. 14). 
The language of sections 18(b)(1), (2) and (3) is very 
clear, Nowhere is exception made for so-called “unusual 
circumstances” which would relieve carriers from their 
duty to file tariffs and adhere rigidly to the rates speei- 
fied therein.! 

Nothing in’ the legislative history of section 18(b) 
provides for exemption on grounds of force majeure or 
other unusual cirenmstances. The only place where ex- 
ceptional circumstances were (4) considered in PLL. 87-346 
is in section 14b(2) where Congress expressly recognized 
that sometimes rate changes are beyond the control of 
the carrier, In such cases, carriers may inerease their 
rates under exclusive patronage contracts on less than 
the usual 90-days’ notice. Even so, the carriers must 
still observe the requirements of section 18(b). Under 
MThe only relief which Congress granted from otherwise rigid 
requirements Was the proviso in section 18(b) (2) which permitted 
filing of rate changes on less than full 30-days* notice for good 


ease, 
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recognized rules of statutory construction, the failure to 
exempt carriers in section 18(b), as was done in sec- 


tion 14b(2), signifies that no such exemption was intended. 

The Examiner’s decision in effect relieves respondent 
from the requirements of section 18(b) with respect to 
specification of rates and adherence thereto. Section 
18(b) (3) states that: 


“No common carrier... shall charge or demand or 
collect or receive a greater or less or different compen- 
sation for the transportation of property or for any 
service in connection therewith than the rates and 
charges which are specified in its tariffs on file with 
the Commission , ..°%. (Emphasis added), 


Yet respondent has filed a tariff which states only that 
something designated as “extra compensation” and ‘“pro- 
portionate additional freight” will be assessed under cer- 
tain circumstances. The Hxaminer maintains that the 
cases relied upon by Hearing Counsel which would con- 
demm this sort of tariff designation are of limited ap- 
plicability because they dealt with regular, determinable 
voyage (5) charges rather than the supposedly undeter- 
minable charges of the instant case. Even assuming this 
to be correet, however, Congress has made no such divi- 
sion in section 18(b) between predictable and unpredictable 
rates, All rates for transportation and services in connec- 
tion therewith must be specified regardless of their under- 
lying nature. The filing of such a vague tariff designation 
on grounds of extraordinary circumstances is unauthorized 
by law. Indeed, it constitutes an amendment of section 
18(b)(3) which would relieve a carrier from the require- 
ment that it specify its rates and charges in the tariff. 


mt 


Exceptions of Hearing Counsel 


RESPONDENT HAS VIOLATED THE DOCTRINE 
THAT TARIFFS MUST BE SPECIFIC AND 
CLEAR 


We have shown above that the vagueness of respondent’s 
tariff contravenes the purposes of P.L. 87-346. Even prior 
to that law, however, a doctrine had evolved in regulatory 
law which dictates that tariffs must be specifie and unam- 
biguous and that any ambiguity will be construed against 
the carrier. We have traced the development of this doc- 
trine earlier and the Examiner has acknowledged and 
recognized its validity (H.C. Op. Br. 15-17: ID. 16). Tow- 
ever, the Examiner does not apply this principle to the 
instant case apparently on grounds that the facts herein 
are extraordinary and the charges involved are essentially 
unpredictable. We have already (6) seen that P.L. 87-346 
makes no allowance for such circumstances as far as section 
18(b) is concerned. Moreover, as we will show below, 
strikes and delays resulting therefrom are not unusual 
occurrences In ocean transportation. 

The cases which we have cited condemn tariff provisions 
which deny the shipper his right to ascertain the exact 
cost of transportation. The Commission has stated that a 
tariff must state what services will be rendered and. the 
specific sum that will be charged therefore. Puerto Rican 
Rates, 2 U.S.M.C. 117, 132 (1939). Tariffs which are so 
ambiguous that several different rates could be applied to 
the same commodity have been held unlawful.  Rabber 
Development Corporation v. Booth S.S. Co.. 2 USMC. 
746, T48 (1945). Rates which are determinable only by 
reference to an arrangement outside the tariff are likewise 
condenmed, Puerto Rican Rates, cited supra, at page 129. 
Tariffs which allow the carrier alone to exercise an op- 
tion which would alter rates have been denounced as creat- 
ing uncertainty among competing shippers. /utercoastal 
Rates of Amer-Tawatian SS, Co, et al. 1 USS.BLB. 349, 
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351 (1934). In Oakland Chamber of Commerce v. Ameri- 
can Mail Line, Ltd., 1 U.S.S.B.B. 314, a tariff provision 
which made shipments “subject to additional rates in ac- 
cordance with the regular recognized cost of transferring 
cargo, ete.” was held unlawful. As the Commission’s pre- 
decessor stated: 


(7) 


“The quoted matter is ambiguous and indefinite. How 
the ‘regular recognized cost’ is to be determined is not 
stated . . . there may be several methods of trans- 
portation with widely varying costs.” Page 317. 


Time and again, the Commission has stated that tariffs 
must be specific and plain. (See: Gelfand Mtg. Co. v. Bull 
8.8. Line, Inc.. 1 U.S.S.B. 170, 171 (1980), among the other 
cases cited). Time and again, the Commission has stated 
that the shipper has a right to determine from the tariff 
the exact price of the transportation to him as well as to 
his competitor. (See: Certain Tariff Practices of Sea- 
Land Service, 7 F.M.C, 504, 509 (1963), among the other 
cases cited). These rights of shippers are applicable in 
foreign commerce where Congress has enacted legislation 
virtually identical to the Intercoastal Act, 1933. Yet the 
lack of specification in respondent's tariff makes it  im- 
possible for anyone to ascertain the applicable rate or 
charge. The respondent is free to assess 125% in the in- 
stant case or any figure it chooses in accordance with provi- 
sions which allow “extra compensation” or “proportionate 
additional freight”. These tariff provisions are as vague 
and indefinite as those in the cases cited above. Tere, too, 
it is impossible to determine what the rate will be. These 
amorphous provisions in respondent’s tariff do not mect 
the standards of clarity and definiteness which have been 
required by the Commission and adopted by Congress in 
P.L. 87-346. 
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IT IS THE OBLIGATION OF RESPONDENT 
TO PROVIDE FOR THE CONTINGENCIES OF 
OCEAN TRANSPORTATION WHILE PROTECT- 
ING THE RIGHTS OF SHIPPERS UNDER P.L. 
87-346 


Respondent has contended throughout this proceeding 
that it was the vietim of an unusual occurrence, ic. a long- 
shoremen’s strike in the Gulf which delayed discharge of 
cargo for over a month in 1962. The ldxaminer apparently 
agrees that the vague tariff provisions under investigation 
herein are designed to provide for “unknown unforesce- 
able complexities of ocean transportation” (1.D. 18). 

Are strikes really mforescen complexities of ocean traris- 


portation or are they really one of the facts of life in this 


business? We submit the latter. Certainly the frequency 
and continual recurrence of strikes in the history of this 
country indicates that they are far from unexpected events 
in the shipping world. We would think it to be sound 
management to select a rate structure which would provide 
for all the expected contingencies of shipping, of which 
strikes are one, As we have noted earlier, carriers in 
other trades face risks, delays, and storms, but customarily 
provide for these things in their rate structure. In the 
Alaskan trade, which purportedly is full of these hazards, 
the Commision has taken this into account in allowing a 
liberal rate of return to the carrier (ILC. Reply Brief, 
18, note 13). 


(9) 


The recent enactment of PL. 87-346 has placed obliga- 
tions on carriers which had not previously existed in our 
foreign commerce, They must file tariffs and adhere to 
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the rates specified therein. Moreover, they must now 
observe certain rights of shippers which Congress has 
conferred by this legislation. We have discussed earlier 
the doctrines of law which state that the contractual 
rights of parties must be subservient to applicable statutes 
in effect and that the Shipping Act, 1916 takes precedence 
over admiralty law where the two conflict (ILC. Reply 
Brief 4-8). The Examiner partially acknowledges these 
doctrines (1.D. 19). However, he fails to find that re- 
spondent’s tariff ignores completely the rights of shippers 
under P.L. 87-346. Yet such is the case. Respondent has 
assessed a surcharge in the amount of 125% of the 
ordinary freight without specifying this figure or any 
figure in its tariff, However lawful this might have been 
in the past, P.L. 87-346 forbids it now, A carrier must 
now specify its rates and charges so that shippers can 
determine for themselves their cost of transportation. 
Though there may be difficulties, the carrier must never- 
theless comply with the law. 

Respondent holds out in its tariff that it is providing a 
“service” for which it “shall be entitled to extra compen- 
sation”. The Examiner has found that respondent did 
indeed render a service (10) by retaining cargo on board 
ship until permitted to discharge (1.D. 20). In cases we 
have cited previously, the Commission has required that 
a carrier state specifie charges for its services, which can 
be readily ascertained by the shipper? If respondent has 
indeed rendered service in the instant case, we fail to see 
why it cannot specify the compensation for that service 
in its tariff. Its failure to do so is clearly unlawful in 
view of past Commission decisions on this point. 

2See especially Puerto Rican Rates, 2 I.S.MLC. at page 
Oakland Ch, of Commerce vy. Amer, Mail Line, Ltd. 1 USS. 
at page 317. 
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The Examiner indicates that an ad hoc surcharge is the 
most suitable solution to respondent’s difficulties arising 
out of the strike and that no superior solution has been 
suvgested (LD, 18). The question involved here is 
whether particular shippers such as those involved herein 
or all the carrier's ratepayers should bear expenses such 
asx those incurred here. Respondent chose to assess the 
former group. We believe a better solution would have 
been provision in the respondent’s rate structure for 
contingencies such as strikes, by insurance or otherwise. 
In this manner, all ratepayers would share these legiti- 
mate expenses of ocean transportation and no surcharge 
would have been assessed. Moreover, shippers would 
(11) not be subjected to sudden rate changes from which, 
indeed, P.L. 87-346 has attempted to protect them. Re- 
spondent’s solution, far from being superior, has provoked 
litigation. However, even if it is appropriate to provide 
for extra “services”, respondent's tariff does not fix a 
specific sum asx compensation, which, as we have seen, 
it must do. Tf it cammot, then its solution is not superior 
to the alternative suggested, Whatever solution is adopted 
however, must recoenize that shippers now have a right 
to stability of rates and specificity in the tariffs We 

3 Respondent, of course, maintains that strikes are unforeseeable 
and that it is impossible to be more precise in the tariff with re- 
spect to additional freight, The Examiner seems to agree, However, 
we have noted another instance where strikes are involved and the 
nitimate expense is indeterminable and yet carriers provide for 


specifie stums in their tariffs. This refers to demurra 
Reply Brief 20, note 14). 


4The Commission has recognized that it is not always easy to 

devise tariff! rules which satisfy both the interests of shipper and 
carrier. Tt has stated in this connection : 

“Tt is wenerally conceded that many difficulties attend) the 

formulation of a satisfactory effective date rule on lumber, To 

be reasonable, the rule should, as far as possible, meet the com- 

mereial necessities of the shipper as well as recon nize the op- 
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submit that ad hoc, unspecified assessments flagrantly 
ignore these rights, and that the Examiner should have 
so found. 


(12) 

IV. THE COMMISSION HAS AMPLE AUTHORITY 
TO IMPLEMENT P.L. 87-346 WITH RESPECT TO 
CLARITY OF TARIFFS IN FOREIGN COM- 
MERCE 


The Examiner states that the cases cited by Hearing 
Counsel are of limited applicability in forcign commerce 
because section 18(b) does not expressly delegate to the 
Commission jurisdiction over bills of lading as does sec¢- 
tion 18(a) relating to domestic commerce (1.D. Is). We 
cannot agree. The cases we have cited were decided under 
the provisions of the Intercoastal Shipping Act, 1933. 
That act contains language virtually identical with section 
18(b). The purposes of both acts are the same. Further- 
more, those cases were concerned with problems relating 
to tariff formulation, not bills of lading. The instant case 
is likewise concerned with issues pertaining to tariffs. 

Respondent has maintained throughout this proceeding 
that incorporation by reference of the bill of lading con- 
stitutes lawful filing. The Examiner states that this 
method satisfies section 18(b) with respect to tariff make- 
up and filing requirements (I.D, 15, 16). If so, then the 
bill of lading ceases to be merely such but becomes part 
of the tariff. It is clear that P.L. 87-346 has conferred 
ample authority on the Commission to regulate the issu- 


erating problems of the carrier, but neither should be con- 
trolling.”’ Intercoastal Lumber Rate Changes, 1 USMC. 
656. 659 (1937). 


In the instant case, it appears that the commercial necessities of 
the shipper have been largely ignored, 
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ance, form, and substance of tariffs in foreign commerce. 
Section 18(b) (4) states: 


“The Commission shall by regulations prescribe the 
form and manner in which the tariffs required by this 
section shall be published and filed; and the Commis- 
sion is authorized to reject any tariff filed with it 
which is not in conformity with this section and with 


‘ 


such re@nlations 20.0.7. 


(13) 


The central issue in this proceeding pertains to the 
ambiguity and vagneness of respondent's tariff, Accord. 
ingly, all Commission precedent in this area as well as 
the clear authority conferred by section T8(b) (4) are ap- 
plicable, 


Vo. CONCLUSIONS 


Respondent has filed a tariff that includes provisions in 
its bill of lading which are indefinite and ambiguous. 
Public Law S$7-346 requires carriers to specify their rates 
and charges in their tariffs. It is designed, as was the 
corresponding statute relating to domestic commerce (In- 


tercoastal Act, 1933) to protect shippers against instabil- 
ity of rates and discrimination. The Commission has 
dictated ina long series of cases that tariffs must be clear 
and specific. Respondent's tariff fails completely to meet 
lawful standards in this regard. Tt is vague and indefinite 
and allows any charge which respondent sees fit to assess, 
Such a tariff provision completely thwarts the purposes 
of Public Law 87-346. These purposes must be given 
effect and to the extent that respondent's method of rate 
fixing and tariff formulation fail to meet the standards of 
that act. that method and tariff must be altered, 

No exemption is granted by Congress in section 18(b) 
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for contingencies such as those arising out of strikes. 
Such occurrences are not unusual or extraordinary in the 
maritime industry. (14) It is incumbent upon respondent 
to provide for them without abridging the rights of ship- 
pers under the new law. 

It is clear that the Commission has ample authority to 
declare respondent’s tariff unlawful because of its in- 
definiteness. It is clear also that assessment of any charge 
under this tariff violates the provisions of section 18(b) (3). 


OraL ARGUMENT REQUESTED. 
Respectfully submitted, 


Roserr J. BLACKWELL 
Director 
Bureau of Hearing Counsel 


Norman D. Kune 
Hearing Counsel 


Washington, D.C. 
August 17, 1964 
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Brief of Intervenor International Packers, Limited 
on Exceptions to Hearing Examiner’s Findings 


The carrier herein, whose action the Hearing Examiner 
has upheld, assessed a surcharge against the Intervenor 
in the sum of $10,744.39 as a condition to the delivery 
of Intervenor’s cargo, which surcharge is in addition to 
the contracted freight of $8 This surcharge is 
based on the unilateral determination by the carrier 
that it was entitled to 125% of the contract freight in 
addition to the contract freight, because a longshoremen’s 
strike delayed discharging the ship from December 24, 
1962 (the day after the strike began), when the ship 
arrived at Tampa, Florida, and Jannary 27, 1963, when 
the ship discharged the cargo at Mobile, Houston, New 
Orleans and Tampa. The cargo was frozen meat and 
the ship was refrigerated, 

The evidence, principally stipulated, was that the 
facilities for discharge of the cargo at other ports was 
inadequate because of the refr rated nature of the 
cargo, (2) and the meat was retained on board the 
vessel for the period of the strike. 

It is conceded that the earrier’s tariff contains no 
provision for the assessment of a surcharge except that 
which is implicit in the following :— 

(1) the terms of the bill of lading are incorporated into 
the tariff by a reference on the title page, viz: 


“Transportation under the terms and conditions 
of this tariff is subject to the terms and conditions 
of the Line’s bills of lading and other documents 
currently in use by the Line.” 


(There is a format of the bill of lading attached.) 
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(2) the bill of lading as thus incorporated contains 
provisions empowering the carrier to deal with the goods 
where there is a risk of delay in discharging, none of 
which provisions deal with retaining the goods and ulti- 
mately discharging them at the agreed port of discharge, 
except possibly the following (see ID., p. 8): 


“or the carrier * * * may retain the cargo until 
the return trip or until such time as the carrier 
or master, thinks advisable and discharge the goods 
at any place, including the port of shipment.” 


(Actually, these provisions appear to contemplate 
action by the carrier other than those which oce- 
curred in this case.) 


In any event, the clause continues, and on this provi- 
sion rests the carriers determination to assess a 125% 
surcharge, and the determination of the Hearing Examiner 
upholding it: 


“For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to 
extra compensation; and if in following the pro- 
eedure permitted herein the length or duration of 
the voyage of the ship is increased the shipper and 
consignee shall pay proportionate additional freight, 
all of which shall be a lien on the goods.” 


To this decision and finding of the Examiner, the 
Intervenor excepts. 
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THE HiARING EXAMINER'S FINDINGS SUB- 
VERT THit CONGRESSIONAL PURPOSES AND 
INTENT IN ENACTING SECTION Is (b). 


It is incontrovertible that Congress intended in enact- 
ing Section 18(b) of the Shipping Act of 1916 that there 
should be uniformity of rates and that the said rates 
could be ascertained by reference to the rates filed by 
the carrier in the tariff. The shipper, on the other hand, 
by consulting the tariff, shonld be able to determine 
the amount to be charged by the carrier for a given 
undertaking. 


Section 18 (b) (8) provides: 


* 


“No common carrier * * * shall charge or demand 
or collect or receive a greater or less or different 
compensation for the transportation of property, 
or for any service in connection therewith than 
the rates and charges which are specified in its 
tariffs on file with the Commission * * *” (Hmphasis 
added.) 


(4) 


If we are to take the language of the statute as evi- 
dence of Congressional intent, it is at once apparent that 
the rates and charges must be “specified” in the tariff, Le., 
the rates and charges must be mentioned or named in an 
explicit or specific manner. They must be stated precisely 
or in detail (Webster’s New International Dictionary, 2nd 
Edition, Unabridged, p. 415). 

The provision in the bill of lading, and presumably 
found by the Hearing Examiner to be thereby “specified in 
its [the carrier’s] tariffs on file with the Commission * * *”, 
is, to repeat: 
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“For any service rendered to the goods as hereinabove 
provided, the carrier shall be entitled to extra com- 
pensation ; and if in following the procedure permitted 
herein the length or duration of the voyage of the ship 
is inereased the shipper and consignee shall pay pro- 
portionate additional freight, all of which shall be 
a lien on the goods.” 


This provision provides an unlimited and an undefined 
wide area in which the carrier claims, and the Hearing 
Examiner finds, that the carricr is entitled to unilaterally 
establish rates and is free to charge what the freight will 
bear, as long as he charges all shippers with cargo on that 
ship the same amount. 

The Hearing Examiner has presumably found that this 
right of the carrier is consistent with the Congressional 
mandate that a carrier may not demand or collect “a 
greater (5) or less or different compensation” than that 
“specified in its tariffs on file with the Commission.” 

The surcharge in this case was 125% of the contracted 
freight, based on the rate provided for in the tariff. The 
Intervenor submits that the surcharge of 125% is not 
“snecified in the tariffs” and, as pointed out in the Briefs 
filed with the Tlearing Examiner, the carrier (if the Hear- 
ing Examiner’s findings are to be considered sound) could 
have charged 126%, or 127%, or 150%, or 200%. As a 
matter of fact, on the facts as stipulated, the carrier could 
logically have charged 250% of the agreed freight (125% 
covered only one-half of the extra cost which the earrier 
alleges it sustained) or, if the carrier wished to add a 
profit, to charge 300%. The whole determination is within 
the orbit of the earrier’s whim. 

But where can it be said that these “rates and charges” 
are “specified” in the carrier’s tariffs “on file with the Com- 
mission’? Yet the Hearing Examiner finds and uses as 
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the basis of his decision that the Intervenor and Hearing 
Counsel have not demonstrated that this arbitrary and 
unilateral determination to make a surcharge on this ship 
and that 125% is the proper amount of the surcharge, 
would not be allowable by a Court and that, therefore, 
it docs not violate the Congressional intent evidenced by 
the statute. 

It is axiomatic that tariffs filed by common car- (6) riers 
must be specific, certain and non-discriminatory in order 
to enable the shipper and his competitor to determine the 
exact price of transportation, Gelfand Mfg. Co. v. Bull 
S.S. Line. Inc.. 1 U.SS.B. 170, 171: Certain Tariff Prac- 
tices of Sea-Land Service, 7 P.M.C, 504, 508; Puerto Rican 
Rates, 2 U.S.M.C. 117, 132. 

The decision of the Hearing Examiner will permit car- 
riers to adopt arbitrary and discriminatory practices in 
connection with current strikes. Other carriers, so far as 
the Intervenor knows, did not assess a surcharge, even 
under bills of lading having similar provisions, and neither 
the carrier nor the Hearing Examiner can point to any 
instant where a surcharge was assessed. 

This obviously creates a discriminating advantage in 
favor of the shippers whose products were carried by the 
other carriers. 

Furthermore, under the rule of the Hearing Examiner, 
there is no sanction against the Owners of the “Cap 
Verde”, cither to eliminate the charge altogether, or to 
charge 100% of the damage alleged, depending on the 


extent to which the shippers on a particular vessel were 
favored by the carrier over shippers on other vessels, 


(7) 


The Hearing Examiner apparently feels that because all 


shippers on the same voyage of the same ship were charged 
! A 
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the same surcharge, the practice is not discriminatory. 
He fails to recognize that an extension of the practice to 
other ships on other voyages would permit discriminatory 
practices by carriers. 


iL THE FINDING OF THE HEARING EXAMINER 
THAT VAGUENESS OF THE PROVISION ON 
WHICH THE CARRIER BASES THE SUR- 
er ARGE IS JUSTIFIED BY TILE *UNFORESEE- 

BLE COMPLEXITIES OF OCEAN TRANSPOR- 
Panis (ID. 18) NULLIFIES THE WORDING 
OF THE STATUTE AND SUBVERTS THE CON- 
GRESSIONAL INTENT. 


The principal basis of the Hearing Examiner’s finding 
in favor of the validity of the surcharge appears to be 
that the longshoremen’s strike which prevented the un- 
loading of the vessel was an “unknown, unforeseeable 
complexity of ocean transportation” (ID. 18) and that the 
surcharge procedure is such a patently superior way of 
handling the situation that the intent and purpose of Con- 
gress in enacting Section 18(b) may be ignored because 
a better solution has not occurred to the Hearing Ex- 
aminer. 

In the first place, it is a questionable conclusion that a 
longshoremen’s strike is cither an “unforeseen” event or 
one which ean be characterized as a “complexity of ocean 
transportation”. The Intervenor submits that delays in 
loading and discharging cargo due to longshoremen’s 
strikes are matters encountered in the ordinary course of 
the shipping business, such as delays in berthing vessels 
at congested (8) ports, delays encountered by vessels in 
arriving at ports because of storms and unavoidable 
deviations, and other circumstances prolonging the per riod 
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of time during which the vessel is on a voyage and until 
it discharges. All of these delays are encompassed by 
the carrier within the rates provided for im the tariff. All 
such matters are to he anticipated, not necessarily voyage 
hy voyage, but in the course of the overall operation of 
the vessel over a given period of time and are therefore 
a proper subject matter for a rating formula which could 
he set forth in the tariff. It is improper to ignore the 
Congressional intent because of difficulties involved in 
determining a proper rate to be filed as part of the tariff. 

Furthermore, the strike involved herein could hardly 
by any stretch of the imagination be considered “unfore- 
seen or a complexity of ocean transportation’. The strike 
was the subject of coneern for the shipping industry for 
a period of time in excess of three months prior to the 
arrival of the ship at Tampa, Florida, As a matter of 
fact, it was a matter of concern long before the ship com- 
menced the voyage, The strike was enjoined at the outsct 
and the incidence of the stoppage was ascertainable 
months before the actual date of the strike—all of which 
was not only foreseeable, but was a matter of calculation 
by all the parties. (9) The only element which might 
be considered unforeseeable was whether or not the strike 
would actually take place on sehedule. This is hardly 
an “unforeseeable complexity of ocean transportation”, 

The statute (PLL. 87-346) requires that carriers must 
file tariffs and adhere to the rates specified therein, The 
contracts Issued by the carriers to the shippers must be 
in conformity with the applicable statutes which take 
precedence over admirality law, 

The Hearing Examiner wrongfully fails to find that 
the respondent's tariff completely ignores the rights ac- 
quired by the shippers under the relevant statutes, Re- 


vardless of difficulties, it is the purpose and intent of the 
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Congress to require the carriers to specify their rates. 
The delay in discharging the cargo is certainly something 
which could be anticipated, and if a service was rendered 
by the carrier which is the subject matter of compen- 
sation under the statute, the compensation for the services 
should be set forth in the tariff as required by the 
statute. 

That the Examiner thinks that the ad hoc surcharge is 
the most suitable solution of the difficulties arising out of 
the strike and that no superior solution has been suggested 
(LD. 18) is beside the point. The question involved (10) 
is whether the particular shipments on this particular 
voyage should be subjected to an arbitrary charge con- 
jured up by the carrier against the shippers on this 
particular voyage of this particular vessel. Whatever 
solution there may be to the problem confronting the car- 
riers, the shippers have a right to depend on a stability 
of rates which are specified tariffs, and the ad hoc assess- 
ment of 125% surcharge made by the carrier in this case 
flagrantly ignores the shipper’s rights and the Examiner is 
in error in finding that the surcharge was proper. 


CONCLUSION 


The surcharge assessed against the intervenor, as well 
as the other shippers herein, was effected in violation 
of the provisions of the statute and is therefore illegal. 
The determination of the Hearing Ixaminer that it is 
proper, is in error. 


Reply Brief of Respondent 


* * * * 


October 2, 1964 
(16) eee 


B. SECTION 18(b) OF THE SHIPPING ACT WAS 
NOT INTENDED TO OVERRULE EXISTING 
SHIPPING LAW. 


(1) Section 18(b)(1) PRovipes FoR THE FILING OF 
“RULES OR REGULATIONS” WuHicu “CHANGE? OR 


“AFFECT” TITE BASIC RATE, 


Hearing Counsel and Intervener seem to imply that 
Respondent changed its rates without filing such changes. 
The Examiner found the contrary to be the case, stating 


(I.D. 11): 


“> respondent did not change its rate or charge. 
Its tariff provisions were the same as those that had 
existed for at least thirty days previously.” 


Hearing Counsel and Intervener’s refusal to accept this 
finding stems from their failure to recognize a fundamental 
distinction shown by the wording of the statute. Seetion 
(17) 18(b)(1) contemplates three categories of filings 
pertaining to the overall expense the shipper may have to 
bear. First, the tariff must show “all the rates and 
charges,” obviously meaning the basic transportation 
charges. Second, the tariff must show “terminal or other 
charge[s]” under the “control of the carrier”; therefore 
the statute, itself, distinguishes between charges under the 
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control of the carrier and those over which he has no ¢con- 
trol.8 Third, the Act also requires the filing of “rules or 
regulations” which “in anywise change, affect or deter- 
mine” the “aforesaid rates or charges . . .” 

From the wording of the statute it is apparent that 
Congress contemplated the filing of “rules or regulations” 
which may “change” the basic “rates,” simply as Respond- 
ent has done here. Tearing Counsel and Intervener con- 
fuse the rate filing with rules or regulations which may 
change or affect the rate. .As another Examiner has re- 
cently found: 


“Seetion 18(b) (1) clearly contemplates rules and regu- 
lations which change or affect the (18) aggregate rate, 
as distinenished from any... charge... under 
the control of the [earrwer| . . 6” (Imphasis in 
Original), Stockton Post District v. Pacific Westbound 


Conference, Docket No, 1086, Initial Decision served 
Sept. 25, 1964, p. . 


The Act, by its own terms, does not proscribe or strait- 
jacket carriers or shippers from providing for non-dis- 
criminatory, emergency arrangements in bills of Jading 
for events beyond their control, so long as “rules or regu- 
lations” changing or affecting the known rates are prop- 
erly filed with the Cominission. 

Section 18(b)(1) requires carriers to file rates and 
charges in advance only to the degree they are within the 
control of the carrier; and it also must file “rules or 
regulations” which may “change, affect, or determine” 
those rates under section 18(b) (1). Paragraph 4 of 
Respondent's bill of lading is one of these rules and regu- 

8 ITere Respondent obviously had no control over the longshore- 
men’s strike; a different case wonld be presented if the strike were 
by Respondent’s seamen over which it may have had some control. 
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lations and Respondent filed it with the Commission as 
rection 18(b) requires, 


(2) Seerion 18(b) was Nor INTENDED TO OVERTURN 
LONG-STANDING SHIPPING PRECEDENTS. 


Part A of this brief demonstrates that the courts have 
uniformly permitted a carrier to put shippers on notice 
that, in the event of unforeseen circumstances, they may in 
isolated instances have to pay as yet additional undeter- 
mined amounts. As we have scen, the language of section 
18(b) is consistent with these practices * * * 


3) RESPONDENT'S BILL OF LADING DOES NOT SUBVERT THE 
PURPOSES OF SECTION 18(b). 


The purposes of section 18(b) are twofold (1.D. 16). 
First, through publication and publicity to deter and pre- 
vent discrimination by carriers to one shipper over an- 
other. As Hearing Counsel admits (H.C. Brief to Ex- 
aminer, p. 8), no such problem is presented here. All 
shippers were treated alike (1.D, 10-11). If paragraph 4 
of the bill of lading actually is abused at some future time 
in order to discriminate, the Commission has ‘ample 
means” under section 16 and its other statutory powers of 
“reaching and if necessary correcting same.” slgreement 
8492 - Alaskan Trade, 7 FMC. 511, 519 (1963). Re- 
spondent’s actions were not discriminatory, and cannot be 
condemned, 

The second purpose of section 18(b) is stability by 
affording shippers and their competitors notice of charges. 
Tlere, there was no surreptitious rate given to a shipper; 


all shippers were on notice from Respondent's (23) pub- 
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licly filed tariff and bill of lading. In any event, a shipper 
is conclusively presumed to know the terms of the tariff 
under which he ships. Kansas Southern Ry, v. Carl, 227 
U.S. 639, 652 (1913). There is no evidence that ‘instability 
resulted. No shipper was encouraged to compete on the 
basis of freight rates. No other carriers adjusted their 
rates: and, in fact, Respondent's filed rates did not become 
unstable because the additional charge was not part of its 
rate, but was tied to events beyond the control of Re- 
spondent or any carrier. This can no more be called 
instability than can a declaration of gener ral average. 

In short, the two purposes of the new tariff filing law 
are to reinforce the basic purposes of the 1916 Act, itself: 
to prevent discrimination and inst: ability. The practice at 
ixsue in this proceeding has never been found to violate 
those purposes, and they have not been contravened here. 


. * ° * 
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* * * * 


(6) “ * * Mr. Kline, Hearing Counsel on behalf of the 
Federal Maritime Administration: 


Now, we have maintained that the assessment of this 
surcharge subverts the purposes of Section 18(b) of the 
Shipping Act, 1916, and permits exemptions in this section 
which were not granted by Congress in enacting the see- 
tion, Section 18(b)(3) was enacted by Congress in 1961 as 
part of Public Law $7-346. Section 18(b) reads, in perti- 
nent part, that: 


“No common carrier shall charge or demand or 
collect or receive a greater or lesser or different com- 
pensation for the transportation of property or for 
any service in connection therewith than the rates and 


charges which are specified in its tariffs on file with 
the Commission and duly published and in effeet at 
the time.” 


I would like to call your attention on the words “are 
specified in its tariffs’ and ask you to compare that 
language demanding specifications with paragraph 4 of the 
bill of lading, which says “extra compensation” and “pro- 
portionate additional freight.” We submit that is not 
proper specification. That is vague, amorphous language 
pursuant to which no consignee could tell what the freight 
will be assessed as “proportionate additional freight” or 
“extra compensation” when Congress has (7) clearly laid 
down the mandate that the earrier now in foreign com- 
meree must specify what the rates and charges are in its 
tariffs. 

18 (b) (3), enacted in 1961 by Publie Law 87-346, is a 
new law, and for the first time in the foreign commerce of 
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the United States requires that carriers must file tariffs 
in advance, 30 days’ notice, and must specify what their 
rates and charges will be and must adhere to those rates 
and charges specified in the tariffs. This act is designed 
to establish uniformity, stability and prevent discrimina- 
tion. 

Now, we submit to the Commission that the amorphous 
and vague nature of this paragraph + of the bill of lading 
subverts the purposes of Section 18 (b) (3), How cana 
consignee or shipper tell, or have any stability or not be 
surprised if they can’t see in the tariff what the rates and 
charges are which are supposed to be specified therein? 
Paragraph + merely mentions extra freight or propor- 
tionate additional freight and extra compensation, That's 
not specification. 

Public Law 87-346 did not grant exemptions to carriers, 
because—in Section 18 (b) — because some of the rates 


apply to extraordinary circumstances, such as a strike in 


this instant case, and so rates apply to regular determin- 
able charges in the normal course of business in water 
transportation. 


(8) 

18(B)(3) merely says that the carrier shall file and de- 
mand certain rates, all tariffs must be filed and the carrier 
must adhere to those rates. 

In another portion of Public Law 87-346 Congress did 
grant exception to carriers when circumstances beyond 
their control prevented them from determining in advance 
what their charge would be. This is in Section 14(b) (2) 
of the Shipping Act, the dual rate section, where a carrier 
is allowed to make a rate change on less than 90 days’ 
notice, when, as the statute says, the circumstances arise 
beyond its control. 
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Congress expressly recognized circumstances heyond the 
control of a carrier in Section 14(b) (2), the dual rate see- 
tion, which is part of Public Law 87-346. But Congress 
did not make any distinction in Section 18(b), the regular 
tariff filing provisions. 

There are recognized doctrines of statutory construe- 
tion which recognize that when Congress intended to make 
an exemption to carriers because circumstances arose be- 
yond the carriers’ control, they knew how to do it and 
they did it in Section 18(b),. They made no exception in 
18(b), the tariff filing section. Section 18(b) says: File 
all your rates and charges and specify them, It didn’t say: 
But don't file your rates and charges if there is a strike 
or if there are circumstances arising beyond your control. 

Now, there was a doctrine even betore the enactment 
(9) of Public Law 87-346; the Commission in countless 
cases announced that tariffs must be clear and unam- 
biguous, even before 1961 this doctrine had evolved, 

The purpose of this wax to enable a shipper to ascertain 
its exact rate of transportation. There are countless cases 
which I have cited in my pleadings; in my exceptions on 
pages 6 and 7 IT have numerous cases there which state 
these principles. 

In Puerto Riean Rates, 2 USFM(C, 117 at page 132, the 
Commission stated, or the Commission's predecessor 
stated: 


“The carrier must state its services and state 
specific sums which it is charging for those services.” 


These cases arose under the 1933) Intercoastal Act, 
which have similar provisions to Section 18(b), only they 
apply to domestic rather than foreign commerce. But 
the same purposes work there, to enable a shipper to 
ascertain the price of his transportation and to provide 
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him stability, prevent surprises, prevent discrimination 
and to establish uniformity among all shippers. 

In Rubber Development Corporation v. Booth Steamship 
Company, 2 USF MC 746 at page 748, the Commission said 
that several different rates under that particular tariff 
could apply to the same commodity and they condemned 
the tariff because of its ambiguity. 

In Intercoastal Rates of America-Hawaiian Steamship 
(10) Company, 1 USBB 349 at 340 [sic], at 351, the carrier 
there was exercising its option by itself, unilaterally, which 
would alter its rates. The Commission condemned this. 

In this case, the carrier has unilaterally exercised an 
option to charge a surcharge of 125 percent. We submit 
under the same principles it should be condemned. 

The shipper has the right to determine from the tariff 
the exact price of transportation, This is stated in sev- 
eral cases, but especially in the case of Certain Tariff Prac- 
tices of Sealand Services, 7 FMC 504 at 509, 1953 ease, a 
recent case. We submit that the carrier now has an obliga- 


tion to provide for the contingency of the ocean transporta- 
tion while protecting the rights of shippers which Con- 
gress has given them under Public Law 87-346, 

We further submit that strikes are not so unusual and 
rare occurrences in ocean transportation that a carrier can 
excuse itself from the requirements of Section 18(b) now 
because of this sort of contingency. 


n 


As a matter of fact, the 80-day Taft-Hartley period is 
now pending, and there are some reports that in December, 
when it expires, we might have another longshoremen 
strike. I hope it doesn’t happen, but this is a possibility 
in the Gulf and the Atlantic. This might occur again, to 
illustrate; I only cite this to illustrate that strikes are not 
unusual occurrences in ocean transportation. 
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(11) 


Since 1961, carriers in our foreign commerce must now 
specify the charges for their services and the exact 
rates in their tariffs. They did not have to do this before 
1961. There was no requirement in our foreign commerce 
that they file their rates in advance and specify them in 
their tariffs. 

If respondents are rendering a service, as they claim 
they are, under this paragraph 4 of the bill of lading, 
PMC cases, or Commission cases, in the past, which JT 
have cited in my exceptions, have demanded that the 
carrier specify the exact sum for these services. 

Here again, under paragraph 4 of the bill of lading, 
there is no specification : “proportionate additional freight” 
and “extra compensation” are not specifications. They 
are very vagne and amorphous terms, 

No one can tell how much the carrier can charge, 
Now it’s 125 pereent surcharge. If this happens again, 
on another shipment it could be 200 percent, 250 percent, 
90 percent; you can't tell from the tariff. And the new 
enactment and law requires specification. And so do the 
Commission cases in the past, 

We think the best solution to this problem: of expenses 
arising because of a prolongation of a voyage, which ir 
this instance occurred hecause of a strike, the best. solu- 
tion, we think, would be to build this sort of contingeney 
in the (12) rate structure of the carrier, put it in as 
part of their rates. 

If the carrier had done this in the instant case, there 
wouldn't have been this litigation. All the shippers of 
respondent, or all cargo would have been called upon 
to pay as part of the rate strueture a sum whieh would 
cover the contingencies of the strike. 
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Xow, in other trades, in the Alaskan trade, for instance, 
the Commission has recognized that there are all sorts 
of hazards there, too. There are weather hazards, storm 
hazards, unforeseen delays because of the peculiar nature 
of the Alaskan trade. 

In, I believe it was Docket 969, the © OMMmiss1on recog: 
nized these hazards and contingencies and allowed the 
carrier a rate of return in their seasonal services of 
around 10 percent. They took into account these extra- 
ordinary circumstances and let the carrier provide for 
them as part of their rate structure. We think that would 
be the best solution in this case, 

There has been some suggestion by the examiner that 
the Commission does not have as much authority in 
foreign commerce as it does in domestic commerce to 
vause the carrier to revise its bill of lading and its 
tariff to put a specific sum for these services which it 
claims it is charging. We submit: that Section 1S (hb) (4) 
of the new Public Law 87-346 gives the Commission full 
authority to make any changes it sees fit (13) to make in 
respondent's bill of lading and its tariff. 


18 (b) (4) states: 


“The Commission ae by regulations, preserihe 
the form and manner in which the tariffs required 
by this section shall te published and_ filed, and 
the Commission is authorized to re ject any tariff 
fled with it which is not in conformity with this 
section and with such regulations.” 


We think that gives ample authority to the Commission 


to reject this paragraph 4 of the bill of lading on the 
grounds of ambiguity and on grounds that it is amorphous 
and the shipper cannot ascerts vin what his price of traus- 
portation should be. 
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My conclusions are as follows: 


That paragraph 4 of respondent’s bill of lading, which 
is part of its tariff and which the tariff incorporates by 
reference, is ambiguous and amorphous. You can't tell 
from it how much freight is going to be charged. It just 
says “extra freight,” “extra compensation,” “proportionate 
additional freight”’—whatever that means. 

Section 18 (b) (3) requires all rates to be specified. 
Congress did not make an exception in that section of 
the act as if did in carlier sections of Public Law 87-346, 

Respondent’s unilateral determination that it was going 
to charge a surcharge of 125 percent upsets stability in 
(14) foreign commerce which Congress tried to prevent. 

Consignees here were surprised by little notices which 
came to them after the shipment had come to the Gulf 
and before it had unloaded, saying: You cannot receive 
your cargo before you pay us a surcharge of 125 percent. 
This is, we submit, quite a surprise to the consignees in 
the United States, and it represents a factor of instability 
which a tariff filing is supposed to prevent. 

Finally, there is full authority granted the Commis- 
sion under Section 18 (b) (4) to preseribe the form of 
the tariff and the form of the bill of lading, which is 
part of the tariff and which the respondent has filed in 
this case, 

Thank you. 

The Chairman: Mr. Kline, doesn’t Section 18 (b) (1) 
imply that there will be times when the rate charge of 
the shipper will be other than the one on file with the 
Commission, due to some event over which the carrier has 
no control? 

Mr. Kline: No, sir. I can’t see that at all. I see that 
the only place where Congress attempted to recognize 
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that there are circumstances beyond a carrier’s control 
is in Section 14 (b), 14 (b) (2), to be more precise, where 
Congress used that exact laneuage—“beyond the control 
of the carriers.” I don’t see that in Section 18 (b) 
anywhere. 

The Chairman: Doesn’t Section 18(b) (1) allow (15) for 
such provision as clause 4 as herein filed by the carrier 
in its bill of lading, in addition to filing rates over which 
he has control, under any rule or regulation affecting, 
changing or determining any part of the rates? 

Mr. Kline: No. Seetion 18 (b) says: All rates must 
be filed, whether the carrier has control over them or 
whether he doesn’t have control over them. It doesn't 
make any special condition applicable to the situation 
where the carrier has no control, 

The Chairman: Then it is your position that a fixed 
amount must be filed in the carrier's tariff for every pos- 
sible charge, is that right? 

Mr. Kline) That’s right. 

The Chairman: Well, how can you justify that this 
surcharge could be assessed and filed in advance before 
the unforeseen event occurred? 

Mr. Kline: Well, there are several answers that I have 
to that. Firstly, as I say, one solution would be to put 
it in the rate structure, the overall rate structure, build 
in that rate structure an amount to cover this contingency, 
which rate structure- 

The Chairman: Yes, but that puts the carriers in 
the position to have to ealeulate the cost incurred of 
every imaginable occurrence before it took place. 

Mr. Kline: I say that ordinarily a carrier is (16) sup- 
posed to design its rates overall to cover all its con- 
tingencies. The Alaskan carriers have had to do this in 
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all their storms and all their weather hazards there, and 
the carrier could do that in this instance as well. 

However, if it chose not to build it in this rate strue- 
ture, it could put a specified sum in its tariff. And you 
ask me why: how can it do that if it doesn’t know in 
ndvence how lone the strike is going to last?) Well, 
there is an example of this in the demurrage tariffs. 
Carriers will specify a charge for demurrage, such and 
such an amount per day. and publish this in their tariff. 
charging a certain amount in demurrage. There is a 
specified sum in) carriers’ tariffs for this, And yet 
when a strike erupts, the carrier doesn't know how lony 
the strike is going to last. When the strike terminates, 
the carrier assesses a specified daily sum for demurraye. 
That is one example where they do it. 

The Chairman: Then you think that the longshoremen’s 
strike conld be taken care of in the same manner so 
that the shippers that are unaffected by the strike would 
not have to be paying part of the cost of the strike, is 
that it? 

Mr. Kline: That's true. [ think they could either do 
it by the demurrage-type of sum or by building it into 
the rate structure to prevent surprise to the shippers. 

The Chairman: All right. Viee Chairman Day. 

Commissioner Day:  Let’s see, is it) your position, 
(17) Mr. Kline, precisely that the strike did not create 
such an emergency as to excuse a lack of particulars 
regarding specification of surcharge; is this your position? 

Mr. Kline: Yes, it is, sir. 

Commissioner Day: In your comparing the findings of 
969 based on weather conditions with a strike, wouldn't 


you think that in figuring tariffs they would have more 


of an average to go by based on previous conditions, 


100 


Transcript of Oral Argument Before Commission, 
November 30, 1964 


weather conditions specifically, than they would in a 
strike which nobody can predict? 

Mr. Kline: Well, I think that it is a matter of degree 
here, not of time. In the Alaskan trades they always 
have storms, they always have difficulties of collisions 
and delays, and so forth, which are not exactly predictable 
but they know they will occur, 

My position is that strikes, longshoremen strikes are 
not rare occurrences which are never predictable. They 
are part of the business or part of the facts of life of 
ocean transportation. You can’t predict exactly when 
they will happen, but they do occur, 

Commissioner Day: How would you respond, then; 
how would you comment as to the respondent's citation, 
the Hope Motor Company vs. Nicholson, in its reply to 
exceptions, page 25? 

Mr. Kline: I think that was 


(18) 


Commissioner Day: It shows—briefly, it shows that an 
emergency excuses tariff notice. 

Mr. Kline: I think that was—they posted an embargo 
notice; it didn’t have to be filed. 

Commissioner Day: You've got a change in the word. 
I mean this excuses a tariff notice, as I read it. 

Mr. Kline: Well, the whole case—the Hope case, I be- 
lieve that was one where a certain shipper had contracted 
with the carrier to have his automobiles shipped, and the 
carrier had posted an embargo notice without any advance 
notice and refused to carry it. And the court said 

Commissioner Day: You see no similarity here? I 
know what the case is; but do you see any similarity here? 

Mr. Kline: I don’t think an embargo notice is the same 
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thing. I don't think an embargo notice has to be filed pur- 
suant to section 18(b). 

Commissioner Day: It was possible to operate, however, 
and the ship was consistent and in effect, was it not? 

Mr. Kline: Well, that’s true. But the carrier refused 
to carry the merchandise because of the, I think, conges- 
tion or weather or something like that. It did not attempt 
to assess something on the shipper as in this ease; it just 
said: We're not going to earry it, despite the fact we en- 
tered into a contract with you. And the court said the reg- 
ulatory act, the 1933 act, takes precedence over your (19) 
contract you entered into, They can't carry it except 
pursuant to their tariff. And they filed embargo notice, 
and they didn’t have to carry the merchandise. 

Commisioner Day: Thank you. 

The Chairman: Commissioner Barrett . 

Commissioner Barrett: No questions, Mr. Chairman. 

The Chairman: Commissioner Patterson, 

Commissioner Patterson: Mr. Kline, are you in a posi- 
tion to say on this record that respondent's charges bear 
no relation whatsoever to his additional freight costs and 
extra expenses for service? 

Mr. Kline: I wouldn't say that, Commissioner Patterson, 
As a matter of fact, the record shows that apparently this 
surcharge was designed to cover the additional expenses 
of the respondent and share it 50-50 between the con- 
signees and carrier. 

Commissioner Patterson: Well, why shouldn't the Com- 
mission accept respondent's claim that his extra charge 
represents his extra expenses and freight costs unless you 
or the complainant can show that he is mistaken, or pos- 
sibly has not told the truth? 

Mr. Kline: The reason is that this could have hap- 
pened before 1961 and no one could have said anything. 
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But now Congress says in Public Law 87-346 that a car- 
rier must specify its charges. And there is no specifica- 
tion in the bill (20) of lading. It just says “extra com- 
pensation,” “proportionate additional freight.” 

This has caused surprise to the consignees on this ship- 
ment which Congress attempted to prevent by eiving them 
stability, by enabling them to see the price of their trans- 
portation by looking at the tariff. They can’t do that now. 

Commissioner Patterson: Well, do I understand, then, 
that the parties left out the very costly expenses the 
tariff and bill of lading deal with in their stipulation of 
facts here? 

Mr. Kline: No. The parties—respondent attempted to 
recoup its expenses. There’s no question there. What they 
didn’t do is to put in their tariff, in their bill of lading, a 
specific sum for these services or charges. They didn’t 
specify. According to Section 18(b)(3), the rates have to 
be specified. 

Commissioner Patterson: That’s all. Thank you. 

The Chairman: Commissioner Hearn. 

Commissioner Hearn: No questions, Mr. Chairman. 

Mr. Chairman: Thank you, Mr. Kline. 

Mr. Noble, you may proceed. You will be allowed 30 
minutes and may reserve time for rebuttal, if you wish. 

Mr, Noble: Ten minutes’ rebuttal, please. 
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(21) 
Orav ARGUMENT oN BEHALF OF INTERNATIONAL Packers, Lp, 
By 
J. Josepr Nosue, Esquire 
Mr. Noble: | represent the intervenor; that is, Inter- 
national Packers. And I will not belabor you with the 


facts, although the main point that I wish to touch on is 
pretty much the same point that hearing counsel touched 


on. 
If you read the law, section 18 (b)(3), I think that you 
will find in it an attempt by Congress to encompass every 


area in which a charge could be made. The section reads: 


No carrier shall charge or demand or collect or 
receive a greater or lesser or different charge, con- 
pensation, for its transportation of property. 

The carrier must not charge a greater, lesser or 
different compensation, nor may he charge or demand 
or collect other than the specified rate. 


Now, we think at every phase Congress is endeavoring 
to evidence the intention, if not specifically setting forth, 
that whatever rates are to be charged a shipper will be in 
the tariff. 

We can be sympathetic, of course, to the position of the 
carrier, but at the same time there has to be a certain 
amount of sympathy extended to the shipper, who has put 
these goods on board, who has carried them, who has fixed 
a price, and we expect to dispose of them, 

He has no way of telling in the tariff that he has 
(22) before him just exactly what he is to put in for the 
freight if a longshoremen’s strike comes up. 


10+ 


Transcript of Oral Argument Before Commission, 
November 30, 1964 


Now, if you will look at the provision in the bill of 
lading and compare it with the wording of the section of 
the law carrying the Congressional mandate that no 
greater or less or different compensation be charged, the 
hill of lading reads: 


“If in following the procedures permitted the length 
or duration of the voyage of the ship is increased, the 
shipper and the consignee shall pay proportionate 
additional freight.” 


In this particular case they charged 125 percent of the 
freight, 50 pereent of what has been stipulated was the 
cost of the voyage. 

There has been no issue made in this particular case 
about the figures of the carrier, because we felt that in 
this particular case the principle, the point, was the most 
important thing, and we tried to dispense with the hear- 
ing, and came to the conclusion on stipulation. So we are 
assuming that the figures are correct. 

Now, the surcharge is, in our opinion, greater and dif- 
ferent compensation, whereas the statute says that there 
shall be no other or different compensation charged. 

Now, the carrier seeks to justify this charge because the 
pill of lading says he is entitled to extra (25) compensa- 
tion for so-called services. Now, these services involve 
four items. Three of them are expense. In other words, 
I think the basic idea of the section was to have the 
carrier reimbursed for his out-of-pocket expense in con- 
nection with the forwarding of the goods. He could put 
them at a different port and have to pay the expense. He 
could warehouse them. Then he would have to pay that 
expense. 

I don’t think that at any time did anybody contemplate 


105 


Transcript of Oral Argument Before Conunission, 
November 30, 1964 


that where he has in his possession the goods and is pre- 
vented from discharging them at the port of discharge by 
a longshoremen’s strike that there was any idea that there 
would be extra compensation for that factor. 

Now, the brief of the carrier recites that they tried to 
discharge the goods at Tampico and at that point they 
were advised by the intervenor that, if they discharged the 
goods at Tampico there was nothing the intervenor could 
do. 


But the fact remains—and it is stipulated—that at 
Tampico there were no refrigerated facilities, 

The ereat difficulty with this particular case and_ the 
statement by the carrier that they could have used the 
ship in the Caribbean trade is they had no place to put 
the refrigerated cargo, It may be that there were other 
cargoes picked up by other ships after they discharged 


cargo at Puerto Rico and Mexico, but the fact is that 
this was a refrigerated cargo and the handling of a 
refrigerated cargo presented (24) difficulties which other 
cargo did not present. And they were advised that they 
could discharge it at Tampico, but they were also advised 
that if the eargo was discharged, they would be held 
responsible for it. 

Now, I quite agree with the hearing counsel in answer 
to the questions of the Chairman as to how this situation 
could be handled. And T think that there could be put in 
here some—in the tariff; I would make it specifie—some 
kind of provision with respect to delays for strikes. 

They do this in voyage charters, as you are familiar 
with. When a ship is on demurrage, the ship is on demur- 
rage and there is a strike, the expense goes on. The car- 
rier knows how much it costs him to operate a ship per 
day. And if there is a provision in there, the earrier 
could exact that amount of money per day’s delay. If he 
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put in too large an amount, it may be that they wouldn't 
take his bill of lading, that they wonld use other carriers. 

But the point is that when that comes in, then the 
burden, if there’s a 21-day delay and it’s $1,000 a day, 
that's $21,000. The shipper knows that if he is running 
into a strike that there will be an extra $21,000 and he 
can make some provision for it. What he does, I mean, is 
a matter of his own business judgment and his business 
ability. 

T sce no objection to a provision dealing with delays on 
a similar basis to that of demurrage and voyage (25) 
charters. 

In this particular case what happened was they charged 
the percentage of the freight. I don't know what they 
would do if there was, let’s say, a two- or three-day voyage 
and a strike suddenly broke out and then they were 
delayed for 20 or 30 days. They certainly couldn't be 
taken 1000 percent of the freight or 2000 percent of the 
freight. Where is this thing going to stop? 

And I think it was exactly that point that Congress had 
in mind, What it wanted to do was to have some kind of 
certainty so that when the shipper took up the bill of 
lading he would have a general idea of what he was get- 
ting himself in for. 

Just the same as a voyage charter does, he doesn't 
know there is going to be demurrage at the end of the trip 
that there is no berth or where they are not able to get 
service. And he has got to lay on the roadstead, He pays 
demurrage. He knows how much he is going to pay, and 
he knows what his chances are, and he figures that all in 
the cost of his voyage. 

So I don’t see how anyone, the shipper or the carrier, 
nor, for that matter, the Commission, how the Commission 
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is going to know what in a given case is going to be 
charged or what the rate is for the charge. 

Now, in the brief of the carrier he mentions three (26) 
admiralty situations which he says are comparable to 
this. We don't think that they are comparable. Two of 
them: namely, the prepayment of freight and the earning 
of the freight, whether the ship's lost or not lost; and 
secondly, the earning of the freight where there is a 
frustration of the voyage, 

Well, in both of those eases the amount of the freight 
is fixed and every shipper knows—every shipper knows 
that if the ship is lost, he is going to have to pay the 
freight. And he also knows that if the voyage is frus- 
trated, he is going to have to pay the freight. But it is 
definite, it is fixed. When he looks at the tariff, he knows 
that, and he knows what the law is. 

The other one is the general average situation. Now, 
general average is so far removed from a situation where 
a carrier keeps goods on board when he arrives at the 
port of discharge, and there is a longshoremen’s strike, 
that it is difficult to see how it could even be used as an 
example. 

The basic factors in a general average contribution are 
the imminent physical peril to the vessel and the cargo 
and a voluntary sacrifice on the part of the ship or the 
eargo, and consequently it has been ingrained in the law 
that where such a thing happens for the safety of all con- 
cerned, the sacrifice of a part must be contributed to by 
all. 

I don't see there is any similarity between that and a 
strike, where goods are held upon the ship because of a 


(27) strike of longshoremen, There is no physical peril, 
and there is no sacrifice. The ship is just protecting the 
cargo, as it is obligated to do. Tt has an obligation to pro- 
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tect the cargo and staying at the port of discharge until 
the cargo can be discharged. 

I think in connection with this element, the so-called 
“Star of Hope” case was cited, where the ship had en- 
countered an imminent peril in consequence of which a 
sacrifice was made to avoid impending danger, and the 
court held in that case that the crew's wages at the port 
of refuge where the ship was forced to go were part of the 


expenses which were properly assessed. 

The cases cited by the respondent, which are in line 
with the other situations which he says are comparable 
to this, are not exactly the same as the case of the long- 
shoremen’s strike. The principal case which he cites 
ix the Moore-MeCormack case, at 178 Fed 2d: and also 
the American Transportation Company against Swift case. 


In both of those cases there was war involved. In the 
Moore-MeCormack case the ship went to a Norwegian port 
which was being bombed, and of course he couldn't put the 
cargo on board and he had to retain it and carry the 
eargo back. There was a war, which was more comparable 
to 2 veneral average situation than to a situation where 
there is a longshoremen’s strike and he has to sit in the 
port of discharge with the goods on board. 


(28) 


It is the conclusion, therefore, of the intervenor that the 
charge, not being specified in the tariff, is a subversion of 
the Congressional intent. 

And I might mention that in this particular case there 
has been a considerable amount of inquiry concerning this. 
There was a great deal of concern among shippers regard- 
ing the ability of a carrier to assess a charge of this type, 
beeause it has no precedent and it is something new that 
has just exploded upon the consciousness of the shippers, 
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and they are watching very closely to see what happens 
in connection with this case. 

The Chairman: Mr. Noble, would your argument in 
your pleadings that a labor strike ix not an unforeseeable 
complexity of ocean transportation also include storms or 
tidal waves, earthquakes and epidemics? 

Mr. Noble: Yes. 

The Chairman: Well, should all of these events be 
treated the same way as you have been treating a labor 
strike for the purposes of section—— 

Mr. Noble: No, I wouldn't think they would have to 
because of the emergency nature of the conditions. In 
this particular strike what happened is they went to the 
port of discharge and couldn't get the goods. I don’t think 
that where there is a peril of the sea 

Incidentally, where there are perils of the sea (29) and 
damage results, what you are saying, those things have all 
been insured. I mean a thing ke this has not been, up to 
the present moment, insured or insurable. IT think they're 
different, because they are sort of akin to casualties. There 
may be damage that 

The Chairman: Well, an epidemi¢ is not usually in- 
sured against, is it? 

Mr. Noble: No. Epidemics aren't insured against. 

The Chairman: Suppose they couldn't land at a port 
because of an epidemic. 

Mr. Noble: T don't think that ix the same as a long- 
shoremen’s strike. ['m not prepared to answer that com- 
pletely. T haven't given it adequate thought. But T would 
say that an epidemie may be more like a situation that is 
out of everybody's control and would be more like, let’s 
say, the Moore-MeCormack case, where there was bombing, 
where the ship was being bombed and they had to sail out 
of a port before they could discharge the cargo. 
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The Chairman: Thank you. 

Vice Chairman Day? 

Commissioner Day: T have no questions. 

The Chairman; Commissioner Barrett? 

Commissioner Barrett: No question, Mr. Chairman. 

The Chairman: Commissioner Patterson. 

Commissioner Patterson: Mr. Noble, how long has 
(30) the intervenor been in business? 

Mr, Noble; 1 ean't tell you that. But I assume he has 
been in quite a long time. They are quite a responsible 
shipping firm. 

Commissioner Patterson: When your quantity of cargo 
in this case was loaded on the respondent's ship, was the 
intervenor aware of the alleged strong possibility that the 
cargo could not be, possibly could not be discharged at the 
point of destination? 

Mr. Noble: IT would say that they probably knew that 
there was a possibility of a strike. But I also point out 
that in connection with the stipulation that they’ve bad 
cargo on ships where there were longshoremen’s strikes 
before—this is stipulated—and they were never sur- 
charged in this manner, and they know of no case where 
anybody was surcharged for a longshoremen’s strike. 

Commissioner Patterson: Yes. Well, what did your 
client expect to pay over and above these transportation 
costs or rate in the event of the strike, based on the 
provisions of the bill of lading and tariff on file with the 
Federal Maritime Commission ? 

Mr. Noble: I think what they expected, that, if aecord- 
ing to the bill of lading the goods were discharged at 
another port and properly taken care of, that they would 
have to pay the expenses. I don’t think they expected that 
where (31) they came to the port of discharge and awaited 
the end of the longshoremen’s strike, that they would have 
to pay any expense, They know that the goods could be 
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discharged at a different port and they'd have to pay the 
additional expenses for that. 

Commissioner Patterson: And that would be the same 
interpretation today if they are on the seas and they 
landed tomorrow and there was a strike; would you put 
it on the basis—based on the bill of lading that is filed 
with this Commission, would you put it on the basis they 
could land at another port? 

Mr. Noble: They could land at another port, that’s 
right. They could have landed at Tampico if they had had 
refrigerated facilities. But it was the carrier that was 
afraid to land the stuff at Tampico. 

Commissioner Patterson: That's all. Thank you. 

The Chairman; Commisioner Hearn. 

Commissioner Hearn: Did your client vive the carrier 
any other instructions, to land at any, say, North Atlantic 
port? 

Mr. Noble: Well, they tried to land it at two or three 
Gulf ports. But I don’t think they instructed them to land 
at North Atlantic ports. The whole North Atlanic Coast 
ports and the Gulf Coast ports were struck. I think if 
there was a North Atlantic port, that they could have 
landed this stuff at, they probably would have gone there. 

Commissioner Hearn: Well, Mr. Kline said it was the 
(82) North Atlantic as well as the Gulf; however, my 
recollection was not that certain, whether it was the 
Atlantic as well. 

Mr. Noble: IT know New York was struck, Philadelphia 
was struck. 

Mr. Hearn: That’s all, Mr. Chairman, 

The Chairman: Thank you, Mr. Noble. 

Mr. Sher, you may proceed. You will be allowed 30 
minutes. You, of course, do not have rebuttal time, you 
know. 


* * * * 
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(HZ) %* 


ReperraL ARGUMENT oN Betaur or FEDERAL MariTIME 
Apuisxistratios By Normay D. Kurse, Esquire 


Mr. Kline: Mr. Sher has emphasized how equitable 
respondent has acted. Be that as it may, the problem here 
is not how reasonable and equitable the surcharge was in 
terms of the amount; the problem is what obligation does 
the carrier have with respect to Section 18 (b) (3) and 
18 (b) (1). This is what the respondents have ignored, 

Even if the surcharge were reasonable, they still (53) 
have to specify something in their tariff and their bill of 
lading, some exact sum. This is what they have ignored, 

Mr. Sher states there is no case that is filed which 
has condemned the bill of lading which is found in many 
ocean bills of lading in ocean transportation, Well, that 
ix understandable, because before 1961 there was no re- 
quirement in foreign commerce for a carrier to specify 
its charges and its sums and its tariffs and its bills of 
lading. That was a new cnactment. 

Public Law 87-346. Apparently all the cases we have 
been citing here have arisen before the enactment of the 
new tariff-filine requirements. So the issue was not before 
the courts. 

As J indicated on my direct presentation, if there were no 
18 (b) (1) or 18 (b) (3), all I could say to the respondents 
was: Well, good luck to you, enforce your paragraph 4 
of the bill of lading. There's no requirement under the 
law. 

However, what can I do now? I have to point to the 
tariff sections and say: Congress says you have to specify 
your sums, your services, your charges. You didn’t do it. 
This is the obligation you now have. You have to pro- 
tect the shippers against undue surprise for these charges 
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and services where they can’t ascertain in advance what 
they are. Congress intended to give them that protection. 
You have to respect the intention of Congress now. 


(54) 


He savs—Mr. Sher states—that the carrier was sym- 
pathetic with the shipper or didn’t do anything surrepti- 
tious. This was a long practice, paragraph + of the hill 
of lading. 

Well, it might well have been. However, once again 
I have to emphasize that there is a new requirement in 
tariff filing pursuant to the new enactment of 1961. It’s 
not that they were surreptitious, it’s that they didn’t pub- 
lish a specific sum according to the requirements of See- 
tion 18(b)(3); no greater or different compensation than 
the rates and charges specified in the tariff. Underline the 
word “specified,” if you will. 

There is some analogy that is attempted to be drawn to 
general average. The carriers have been, traditionally 
under principles of admiralty law general average con- 
tributions have been made. Well, this is not an admiralty 
commission, this belongs to admiralty law. General aver- 
ages are very technical points requiring all sorts of dif- 
ferent elements in there. There has to be a common peril, 
a voluntary jettison, a successful avoidance of the com- 
mon peril. If that happens, then the ship and the cargo 
and the shipper have to make a certain contribution. It’s 
called a contribution. It has nothing to do with freight 
rates. 

As a matter of fact, in this case there is a general aver- 
age clause in the bill of lading. That is paragraph 10, I 
believe. We are talking about paragraph 4 here, not 
paragraph (55) 10. 
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General average is of little value for us in this in- 
stance. 

In addition to that, general average contributions are 
distinguished from freight rates anyway. If something is 
part of a common carrier's duty, such as caring for the 
goods and providing a service, for protecting them, some- 
thing that has been mentioned not only in our case, pro- 
tecting them and keeping them in the vessel outside Mobile 
would not come under this principle. 

But in the Mooremack case where the carrier decided he 
could not unload in Norway because he was under German 
bombardment, and had to return to the United States, and 
the court said paragraph 4 could be applied because the 
carrier was fulfilling his obligation anyway in protecting 
the goods. 

If that is the case and they are performing a service 
here, as they say they are, what has this to do with gen- 
eral average? They’re performing a service. Very well. 
But specify what your compensation will be in accordance 
with Section 18(b) (3). 

General average contributions aren't concerned with 
what is the service to be performed by the carrier anyway. 
General average contribution is an unusual, extraordinary 
circumstance where all parties have to make some con- 
tribution to prevent a common danger. 

(56) 

If this is a service, as Mr. Sher says it is, namely, they 
retained the cargo on vessel, under refrigeration; with 
respect to intervenor’s cargo, anyway, which was meat; 
if this is a service protecting this cargo which they are 
obliged to perform anyway, how can it be a general ay- 
erage contribution? If it’s a service, why don’t they put 
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in their tariff what the compensation for the tariff will 
be? 

Commissioner Patterson: Did you ask for this to be 
put in when you stipulated the facts? 

Mr. Kline: What is that, sir? 

Commissioner Patterson: When you gathered together 
and stipulated to certain facts, did you ask that the fig- 
ures cover services rendered and additional freight, et 
cetera? 

Mr. Kline: Yes. That’s the whole point of this, sir. 
That's right. That's what we are trying to get now, some- 
thing in the bill of lading. 

Commissioner Patterson: T realize you are getting it 
now. But I don't find it as part of the stipulation. 

Mr. Kline: That's the problem with the ease. We know 
what the charter hire cost is, what their expenses are. 
But they made an assessment here, 125 percent of the 
freight. But what we want to sce in the tariff is a spe- 
cific sum for this supposed service. 

Commissioner Patterson: Well, do you feel, then, Mr. 
Kline, that what has been left out are the very costs and 
(57) expenses the tariff and bill of lading deal with; is 
that what you are talking about? 

Mr. Kline: Actually, the only thing we would like to 
see, what’s left out is, in their bill of lading or in their 
tariff they say under paragraph 4 that for this service 
we are going to charge additional compensation, We want 
to see what is the additional compensation. Tn this case 
it’s 125 percent of the freight. What if next week it’s 200 
pereent, 250 pereent? 

Mr. Sher’s pleadings before you indicates that Congress 
didn't attempt to upset principles of admiralty law or 
long-standing practice, and as paragraph 4 has been imple- 
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mented by carriers for many years now—that's probably 


true with respect to paragraph 4; however, Congress did 
realize this was a new requirement in foreign commerce, 
namely, filing the tariffs and specifying the charges. 

In the legislative history we cited in our opening brief 
a letter from former Chairman Stakem of the Commission 
to the Bonner Committee in which he expressly states to 
the committee before they enacted Public Law 87-346—he 
states: 


L do not mean to minimize the problem involved in 
complying with the tariff-filing requirements, par- 
ticularly the 30-day requirement with respect to 
increased rates. However, we are convinced that 
shippers and receivers are entitled to know their 
(58) transportation charges in advance and_ that 
euch uncertainty of charges is beneficial to our for- 
eign commerce, 


So Congress knew that there had been problems and 
that this is not merely a restatement of law, because it 
can't be. In foreign commerce there was never a 
requirement before 1961 that a carrier file its rates in 
advance and specify to the charges therein submitted. 

The mere fact that Public Law 87-346 was enacted up- 
sets long term, long-time tradition. That in itself disturbs 
what has been going on for years. 


(62) + 


Mr. Kline: Mr. Chairman, one of either of the two 
things should be done. No. 1, put an exact sum in the 
tariff, because 18 (b) (3) says rates and tariffs which 
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should be specified. And the Commission has specified 
rates and services (63) which a carrier must perform. 
Rates must be specified, It is: put the whole thing in their 
rate structure overall and have it included in their veneral 
rate structure. 

In cither event, there has to be a specific, precise sum in 
their tariff. 

The Chairman: If that is your view, it may be a little 
controversial. Mr. Sher has pointed out that the Commis- 
sion, that paragraph—section 18 (b) (4) says the Commis- 
sion shall by regulations prescribe the form and manner 
in which the tariffs required by this section shall be pub- 
lished and filed, and it authorized to reject any tariff 
filed which is not in conformity, 

Now, I think that many of these cases that you are 
talking about where the tariffs were accepted and there is 
still an investigation or proceedings under it are not as 
clearent insofar as not having the form and manner pre- 
seribed. 

Mr. Kline: Well, the tariffs which we are still inves- 
tigating, the one IT cited in Docket 1188, for instance, 
which we are still investigating, despite the fact it was 
accepted two years ago, is very clear and very clearcut 
and specific in all its sums. That isn’t why we are in- 


vestigating it. We are investigating it for other reasons, 


the general revenue aspects of it. 

But in this case here, under 18 (b) (4), the Commission, 
as you have stated it, can prescribe, has the (64) authority 
to prescribe that for service which the carrier holds itself 
open to perform it has to provide a specific sum in accord- 
ance with the requirements of Section 18 (b), which 
require that the shippers be able to see the price of trans- 
portation. 

The Chairman: Yes, but the Commission has had con- 


118 


Transcript of Oral Argument Before Commission, 
November 30, 1964 


siderable difficulty about prescribing the exact form and 
manner due to the tremendous number of people all over 
the world who are concerned with these tariffs, and in 
order to make the tariffs expedite and facilitate business 
worldwide rather than become a burden on it, the Com- 
mission has continued efforts to reach a solution most 
acceptable to most people. And it would seem that Mr. 
Sher has some validity to his argument that, in the 
absence of a stipulation as to the form which would 
require an exact sum or exact manner in which a charge 
would be specified, and the Commission in the past has not 
taken an action against carriers for not so specifying it, 
that there is—it would seem to me—that there is some 
merit to this argument. 

Has the Commission in fact taken an action against a 
carrier for not specifying with sufficient exactness this 
type of charge? 

Mr. Kline: In foreign commerce, no, because the act 
has just been passed in 1961. This is a case of first im- 
pression in foreign commerce. 


* * 


(67) 


Mr. Kline: | think the respondent. is entitled to receive 


compensation for the service which it performs, In. this 
instance they kept the cargo on board the vessel and 
without allowing it to spoil, Anda good deal of it was 
refrigerated cargo. For that reason they were entitled to 


receive additional compensation which they should have 
published in their tariff. 

Commissioner Patterson: Well, 1 am speaking of the 
tariff. I am talking of the tariffs on file and the bills of 
lading attached to it. And [am asking you, based on that 
which was on file and known to everyone, what the (68) re- 
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spondent is entitled to from the intervenor based on the 
facts before this Commission? 

Mr. Kline: In that instance I would say the respondent 
is entitled to absolutely nothing, because the tariff doesn’t 
specify what they are entitled to. 

Commissioner Patterson; Well, then do I gather that 
you hold the straight surcharge has no necessary relation 
to what the bill of lading has entitled the intervenor to 
pay? 

Mr. Kline: The problem is—that’s true. The problem 
is the bill of lading doesm’t say what the surcharge will be. 
See, it’s vague, it’s amorphous, “Extra compensation.” 

Commissioner Patterson: Well, would you associate 
yourself with the respondent’s position that, if the Com- 
mission deems this clause 4 in violation, that all clauses 
similar for all carriers are likewise in violation, and that 
we should have acted under 18 (b) (4)? 

Mr. Kline: That's true. 

Commissioner Patterson: Thank you. That's all. 

The Chairman: Commissioner Hearn? 

Commissioner Hearn: Mr. Kline, has your investiga- 
tion indicated what other carriers might have done in this 
particular trade at this time? 

Mr. Kline: There is in the stipulation—intervenor says 
it has no knowledge that a carrier ever assessed sur- 
charges under circumstances like this. And respondent 
says that it has (69) information that other carriers have 
discharged cargo at foreign ports pursuant to paragraph 
4 of the bill of lading. 

Commissioner Hearn: Well, could other carriers charge 
a surcharge? 

Mr. Kline: There's nothing in the record to show this. 

Commissioner Hearn: Thank you. 
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Commissioner Day: And did other shippers pay 125 
percent? 

Mr. Kline: In this case? 

Commissioner Day: They did? 

Mr. Kline: I don’t know how many paid. I know 
several did pay, and several paid under protest. 

Commissioner Day: Do you know that any did not? 

Mr. Kline: No, I don’t know that. 

Commissioner Day: Thank you. 

The Chairman: Thank you, Mr. Kline. 

Mr. Noble, you have 15 minutes for rebuttal. 


RespuTtraL ARGUMENT oN BEHALF OF OVERSEAS FREIGHT 
AND TERMINAL CoRPORATION 


By 


J. Josern Nosie, Esquire 


* * * * 


(70) oe * 


Now, as far as the Federal Courts are concerned there 
is no conflict in any of the cases because none of them in- 
volve the application of a rule such as this to a longshore- 
men’s strike. And as Commissioner Hearn told, that as 
far as our people know, there were no extra surcharges on 
any other (71) shipments. 

They have had cases where they were subjected to long- 
shoremen’s strikes on other ships at other times and there 
was no surcharge, no charge made for a service of this 
type. 

So that, therefore, this to them is entirely new. And 
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we know of no other; I don’t know whether there is any 
other or not, but we know of none. 

Now, asx far as the—I can’t sce that there is any real 
trouble about inserting in the bill of lading a charge for 
delay of this type due to a longshoremen’s strike, You 
dowt charge demurrage on $1.00 a ton or 42.00 a ton or 
$5.00 a ton; you charge demurrage by the day or by the 
week or whatever you want to. Normally it’s by the day, 
the same as dispatch. It’s a sort of a sum which, as you 
Commissioners well know, is predicated upon the cost of 
the operation of the ship for a day. Sometimes it’s a little 
bit more, sometimes it’s a little bit less. But it is generally 
based on the cost of operating the ship for a day. And 
the carrier here knows what that cost is. 

So that for services rendered in connection with delays 
of the voyage, it seems to me to be a very simple thing to 


calculate the approximate cost of the ship per day and 
put it in the tariff, in the bill of lading. Then the inter- 
yenors would know if they are being charged too much, 
they don’t have to ship by that line. 


(72 


But here there is an indeterminate amount that you 
could almost pick by putting a pin in it. 

I can’t seo any difficulty. You wouldn't make demur- 
rage on a dollar a ton. You would make it on so much 
a day, the same as demurrage and dispatch as caleulated 
in voyage charters. 

Commissioner Patterson: Well, Mr. Noble, this. is 
looking to the future, but at the present, what did the 
mtervenor consider that the respondent is entitled to 
receive from the intervenor under the bill of lading 
and tariff that was on file with this Maritime Commission, 
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outside of what you stated earlier of unloading at another 
port? Now, what, under these conditions 

Mr. Noble: Under these conditions—— 

Commissioner Patterson: What do you consider — 

Mr. Noble: I think the intervenor thought he was 
going to be in the position he was in all the other times 
when there were longshoremen’s strikes, and that they 
would protect the cargo, which is part of the risks of a 
venture, and that he would pay his freight. IL don’t 
think he anticipated that he was going to have to pay 
storage to a carrier because he had to sit at a port of 
discharge and await the outcome of a longshoremen’s 
strike. He never had to pay them. There was nothing 
to make him suspect he was zoing to have to pay them. 
And as a matter of fact, he stipulated that there was 
nobody (73) else that had ever had to pay them, the 
shippers on this particular voyage. 

Commissioner Patterson: And you gather that from 
his interpretation of the bill of lading? 

Mr. Noble: I assume so, if he read it, 

Commissioner Patterson: Yes. 

Mr. Noble: Now, we did not, as I say—the expenses 
that are mentioned in here are simply charter hire and 
bunkers. I mean there was never any question of other 
expenses, Whether there were or not, we don't) know. 
But the basic charge, the expenses charged are predi- 
cated upon the holding of the goods at the port of dis- 
charge until the strike was over. 

Thank you. 

The Chairman: Mr. Noble, when you remark on the 
charges for a longshoremen’s strike of this kind being in 
terms of a day rather than a ton, the carrier will have—— 

Mr. Noble: Well. delay, not only a longshoremen’s 
strike but delay—— 
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The Chairman: <All right, delay of any sort. 
Mr. Noble: Extension of the carriage. 

The Chairman: In order for the carrier to determine 
what the charges are per day, they would have to base 


it on something. 
Mr. Noble: 


But they do it in demurrage and dispatch. 
(74) They dowt have that problem in demurrage and 
dispatch, and they come out pretty even. 


. * * ” 
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UNITED STATES COURT OF APPEALS 
For raz Disrrict or CoLuMBIA 
Docket No. 19271 


a 


INTERNATIONAL PACKERS, LIMITED, 
Petitioner, 
agalust— 


BPepeuaL Manirimg CoMMISSION and 
Unsirep States or AMERICA, 
Respondents. 


This is a petition for review of a final order of the 
Federal Maritime Commission (hereinafter referred to as 


“the Commission”) served on February 12, 1965 by mail 
on International Packers, Limited, the intervenor therein 
and the petitioner herein. The order is reviewable under 
Title 5 U.S.C., Section 1032. Venue is in this Court under 
Title 5 U.S.C., Section 1033. A copy of the order is at- 
tached to this petition and marked Exhibit “A”. 


NATURE OF THE PROCEEDINGS AS TO WHICH 
REVIEW IS SOUGHT. 


1. By orders of the Commission issued pursuant to 
Section 22 of the Shipping Act of 1916, as amended (here- 
inafter referred to as the “Shipping Act”), served on July 
19, 1963 and December 4, 1963, an investigation was in- 
stituted covering the right of Overseas Freight and Ter- 
minal Corporation, operators of All Cargo Line, a com- 
mon carrier, to levy a surcharge of 125% of the basic 
freight charges against International Packers, Limited, a 
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shipper ($380,000 in all against all shippers on the voyage), 
which surcharge was allegedly assessed under the terms 
of the bills (2) of lading issued for the goods transported 
on board the M.V. “Cap Verde”, which departed from 
Dublin, its last European port of call, on December 12, 
1962, bound for the American Atlantic and Gulf ports of 
Tampa, Mobile, Houston and New Orleans. The “Cap 
Verde” arrived at Tampa, Florida, the first American port 
of eall, on December 24, 1962, about one day after a long- 
shoremen’s strike had become effective at all Atlantic 
and Gulf ports. 

The cargo was not discharged, but was retained on 
board the “Cap Verde” until January 27, 1963, when the 
strike terminated and the discharge of the vessel began. 

Through the Commission's orders an effort was to be 
made to determine whether the surcharge assessed Vi0- 
lated Sections 16, 17 (both paragraphs), Section 18 (b) (2) 
and Section 18 (b) (3) of the Act. The case presents the 
following issues, that is. whether the Overseas Freight 
and Terminal Corporation (AIL Cargo Line), by ASSCSSINE 
the surcharge, has: 

1. (a) given “undue or unreasonable preference or ad- 

-antage” to any “* * * persons” or “description 
of traffie * * 7"; or 


(bh) subjected any “person * * * oy description or 
Al > 

traffic to any undue or unreasonable prejudice 
or disadvantage”. 


“Demand(ed), charge (d), or collect (ed)" a “rate 
- + * which is unjustly discriminatory between 
shippers” 


Has established a “just and reasonable regulation 
and practice (8) relating to or concerned with the 
receiving, handling, storing, or delivery of prop- 
erty.” 
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Has effected a “change in rates” or “charges” 
resulting in an “increase in cost to the shipper 
* = ** without publishing and filing a new tariff 
with the Commission effective “not earlier than 
thirty days’ afterwards. 
Charged “a greater * * * or different compensa- 
tion for the transportation of property *** than 
* * * specified in its tariffs on file with the Com- 
mission, 


A hearing was had before the Honorable E. Robert 
Seaver, Hearing Examiner, who, on July 29, 1964, handed 
down an Initial Decision to the effect that the surcharge 
was valid under the provisions of the Shipping Act in- 
volved, and overruling the objections of the Hearing 


Counsel and of the Intervenor. 

The full Commission thereafter, on February 12, 1965, 
adopted the decision of the Hearing Examiner and dis- 
missed the proceedings. 

This ix a final order within the meaning of Title 5, 
U.S.C., sections 1009(¢) and 1032. 

The petitioner is aggrieved by, and petitions this Court 
for review of, the Commission’s order dismissing the pro- 
ceedings and refusing to invalidate the surcharge assessed 
againt the Intervenor’s cargo. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 


The Commission in issuing its order erred in the follow- 
ing significant respects: 


1. The order of the Commission nullifies the statu- 
tory provision that the carrier charge no greater or 
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different compensation for the transportation of property 
than that specified (4) in the tariff on file with the Com- 
mission. 

2 The order of the Commission is in derogation of 
the statutory provision that a carrier’s tariff plainly 
show the charges which may be assessed against a shipper, 
and sanctions a charge not specifically or clearly recited 
in the carrier's tariff, 


3. The order of the Commission is invalid since the sur- 
charge is based on a provision in the bill of lading in- 
corporated only by reference into the tariff and not. set 
forth therein, 


4. The surcharge is illegal because it need not be 

assessed uniformly by the carrier on all voyages of the 
carrier, and the provisions are vague and indefinite as 
to amount, which is fixed on the whim of the carrier. 
5. The order of the Commission is in derogation of the 
statutory directive that there be no change in the car- 
rier’s rates without the publication of a new tariff on 
notice. 


6. The Commission has sustained invalidly the carrier's 
right to unilaterally change the rate and has relieved the 
carrier from the obligation contained in Public Law 87- 
346 because a longshoremen’s strike became effective just 
prior to the time at which the carrier's vessel arrived to 
discharge the shipper’s cargo at a United Stater port. 


7. The order of the Commision invalidly attempts to 
effectuate an amendment to Public Law 87-346 by provid- 
ing an exemption for a carrier from the statutory provi- 
sion because of delay in the discharge of cargo entrusted 
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to the carrier due to a (5) longshoremen’s strike, which is 
not an unusual, unexpected or extraordinary event in the 
shipping industry. 


THE RELIEF PRAYED 


The petitioner prays that this Court: 


J. Find that the Commision erred in the foregoing re- 
spects, vacate the Commission’s order attached hereto, 
and deeree that the surcharge assessed against the shipper- 
petitioner is invalid. 


2, Grant such other and further relief as to the Court 
may seem just and proper. 


Dated: April 5th, 1965. 
Respeetfully submitted, 


Roy Lre1rrleN 
99 John Street 
New York, New York 10038 
and 


839 Shoreham Building 
Washington 5, D.C. 


J. JosepaH NOBLE 

Bicuam, Encuar, Jones & Hovstoy 
99 Jobn Street 

New York, New York 10038 


and 


839 Shoreham Building 
Washington 5, D.C., 
Of Counsel. 
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SERVED 
February 12, 1965 
FeperaL MarITIME COMMISSION 


BEFORE THE 
FEDERAL MARITIME COMMISSION 
No, 1127 


— eee 


Overskas Fremur axnp TERMINAL Corp. (Au Cargo LIX) 
—-Extra Cuarces Due to DELAY IN UxLoabInG CAUSED 
py LONGSHOREMEN STRIKE 


————__——————————_———————ernr 


Respondent charged shippers extra compensation for 
services rendered for delay in a voyage, when long- 
shoremen strike prevented unloading, in reliance on 
clause in bill of lading, attached to tariff, that required 
cargo to pay proportionately expenses of carrier for 
services rendered cargo when cargo is retained on 
board and duration of voyage ix extended, Not shown 
to be in violation of section 18(b) as a charge in 
excess of that shown in tariff, nor a violation of sec- 
tion 16 or 17 of the Shipping Act, 1916. 


Manvin J. Cotes, STANLEY QO. SILER, and Anmin U, KUpDER, 
for respondent. 


J. Josern Nosie and F. Herserr Prem for intervener, 
International Packers, Ine. 


Fraxk Gormiey and Norman D. Kuve, Hearing Counsel. 


KE. Roserr Seaver, Hearing Examiner. 
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By tue Commission: (John Harllee, Chairman; James V. 
Day, Vice Chairman; Ashton C. 
Barrett, George H. Hearn, John 5. 
Patterson, Commissioners) 


This is an investigation on our owl motion to determine 
whether or not the imposition by All Cargo Line of a 
125% surcharge on shipments it was prevented from 
unloading at Mobile, Alabama, due to a longshoremen’s 
strike, was in violation of sections 16, 17 or 18(b) of the 
Shipping Act, 1916. In an Initial Decision the Hearing 
Examiner concluded (1) that the surcharge was not 
discriminatory under section 16 because it was assessed 
against all consignees equally; (2) that the surcharge 
was not in violation of section 17 because that section 
has never been construed to apply to a common carrier's 
ocean freight rates; (3) that Clause 4 of the bill of ladiny 
which wax attached to the back of the filed tariff satisfied 
the filing requirements of section 18(b)(1); (4) that there 
was no need for any additional filing because the carrier 
did not increase its rates within the meamine of sec. 
tion 18(b)(2); (5) that the Hearing Counsel and inter- 
vener have not proven that the “surcharge” imposed by 
the respondent is unlawful under section 18(b)(3); and 
(6) the reasonableness of the “surcharge” was not an 
issue in the order of investigation, and the parties offered 
no evidence to demonstrate that the charge was so unrea- 
sonably high as to be detrimental to the commerce of 
the United States under section 18(b) (5). The proceeding 
is before us upon Hearing Counsel's and intervener’s 
exceptions to the Initial Decision. 

Both Hearing Counsel's and intervener’s exceptions are 
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directed to the Examiner’s findings and conclusions under 
section 18(b)(3) and state that the section permits only 
the filing of rates and charges in specific predetermined 
amounts. Thus, any rule which provides for an unspeci- 
fied charge contingent upon a future occurrence violates 
the principle that tariffs must be clear and unambiguous. 


In essence these exceptions constitute nothing more than 
a reargument of the issues and contentions resolved by 
the Examiner in his Initial Decision. 

A careful consideration of the record leads us to the 
conclusion that the Examiner's disposition of these issues 
was well founded and proper. However, nothing in the 
decision ix to be construed as sanctioning the particular 
apportionment of the carrier's expense arrived at here. 
As the Examiner has noted, this issue was not present in 
this proceeding. 

Accordingly, we adopt the Examiner's Initial Decision 
ns our own and make it a part hereof, and for the reasons 
stated therein this proceeding is hereby dismissed. 


By the Commission 


Tuomas List 
Thomas Lisi 
Secretary 
(Seal) 
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———_—$—$—$—$—<———— 


[SAME TITLE] 


—_—_———_ 


Overseas Freight and Terminal Corporation, operator of 
the common carrier, All Cargo Line, hereby moves to 
intervene in this proceeding. 

The Petition for Review in this proceeding seeks review 
and reversal of a Federal Maritime Commission decision 
and order holding that Overseas Freight and Terminal 
Corporation did not violate certain specified provisions of 
the Shipping Act of 1916, as amended (46 U.S.C. §801, 
et seq.) by assessing a charge against various shippers 
for services rendered to said shippers as a result of a 
longshoremen’s strike which oceurred in December 1962 
and terminated on January 27, 1963. Section 8 of the 
Review Act of 1950 (5 U.S.C. $1038, 64 Stat. 1131) pro- 
vides that: 

(2) 

“) ) . any party or parties in interest in the pro- 
ceeding before the agency whose interests will be 
affected if an order of the agency is or is not en- 
joined, set aside, or suspended, may appear as parties 
thereto of their own motion and as of right, and be 
represented by counsel in any proceeding to review 
such order.” 


Since the Petition for Review requests this court to 
declare invalid the Federal Maritime Commission’s deci- 
sion and order finding that Overscas Freight and Terminal 
Corporation did not violate certain provisions of the 
Shipping Act of 1916, as amended, the interests of Over- 
seas Freight and Terminal Corporation will be affected 
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if this court enjoins, sets aside, or suspends the decision 
and order at issue in this review proceeding. Therefore, 
Overseas Freight and Terminal Corporation has a right 
to be represented by counsel in this review proceeding. 
Overseas Freight and Terminal Corporation respect- 
fully requests that an order be issued permitting it to 
intervene with full rights accorded any other party. 


Respectfully submitted, 


Marvin J. Coues 
Stanuey O. SHER 
Armin U, Kuper 
Attorneys for 
Overseas Freight and Terminal Corporation 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Of Counsel: 


Pores, Tustry & ParestipEs 
37 Wall Street 
New York, New York 10005 


Dated: April 15, 1965 
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ee 
[SAME TITLE] 


a 


On consideration of the motion of Overseas Freight 
and Terminal Corporation, for leave to intervene, and 
it appearing that no opposition thereto has been filed, 
it is 


Orverep by the court that Overseas Freight and Termi- 
nal Corporation is allowed to intervene in this case. 


Dated May 17, 1965 


Per Curiam. 
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2 
[SAME TITLE 
Se ee Ee 
Counsel for all parties stipulate the following questions 
presented: 


(1) Whether the assessment of the surcharge 
against petitioner was unduly prejudicial to and un- 
justly discriminatory against petitioner, in violation 
of sections 16 First and 17 of the Shipping Act, 1916; 


(2) Whether the assessment of the surcharge 
against petitioner was made pursuant to a_ rate, 
charge, classification, rule or regulation set forth in 
the tariff filed with the Commission by intervenor, as 
provided by section 18(b)(1) of the Shipping Act, 
1916; and, whether intervenor, under facts as stipn- 
lated, is entitled under its filed tariff to assess against 
the cargo expenses incurred during delays occasioned 
by a strike of longshoremen which prevented the dis- 
charge of the cargo from its vessel in due course; 

(3) Whether the assessment of the surcharge 
against petitioner was a change of rate, charge, classi- 
fication, rule, or regulation which required the inter- 
venor to undertake publication thereof for a period 
of 30 days before becoming effective, as provided by 
section 18(b)(2) of the Shipping Act, 1916; 


(4) Whether the assessment of the surcharge 
against petitioner was for greater compensation than 
the rates and charges specified in intervenor’s tariff, 
in violation of section 18(b)(3) of the Shipping Act, 
1916; 

(5) Whether petitioner is a party agerieved and 
therefore can maintain this appeal under the provi- 
sions of section 4+ of the Review Act of 1950 (5 U.S.C. 
$ 1034). 
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(6) If this court finds that intervenor’s conduct 
contravened section 18(b) of the Shipping Act, 
whether it should send the case back to Federal Mari- 
time Commission to determine if intervenor can be 
found to have violated section 18(b) pursuant to a 
provision in its filed tariff which the Federal Mari- 
time Commission accepted, and did not reject as 
provided in section 18(b)(4) of the Shipping Act, 
1916; 

(7) Whether petitioner has waived its right to pre- 
sent questions Nos. 1, 2, and 3 above to this court as 
it did not urge these points to the Commission below, 


The parties also agree that there is a typographical error 
in the Examiner’s decision adopted by the Commission be- 
low: in the Examiner’s slip opinion on page 6 in the first 
line of the second paragraph on the page, the words “a 


related” should be deleted and in lieu thereof the words 
“on unrelated” should be substituted. 


Respectfully submitted, 


Roy Leifflen 
Counsel for Petitioner 


Milan C. Miskovsky 
Irwin A. Seibel 
Counsel for Respondents 


Stanley 0. Sher 
Counsel for Intervenor 


May 24, 1965 


Prehearing Order 
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[SAME TITLE] 
ae Bc eer a 


Before: Dananer, Circiat Judge, 
in Chambers. 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of 
the General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


Onrverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall 
be printed in the joint appendix herein. 


Dated: June 16, 1965 
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Statement of Questions Presented 


1. Whether the assessment of the surcharge against 
petitioner was unduly prejudicial to and unjustly dis- 
criminatory against petitioner, in violation of sections 
16 First and 17 (First paragraph) of the Shipping Act, 
1916, ¢451, 39 Stat 734 as amended. 


2. Whether the assessment of the surcharge against 
petitioner was made pursuant to a rate, charge, classifica- 
tion, rule or regulation set forth in the tariff filed with 
the Commission by intervenor, as provided by section 
18(b)(1) of the Shipping Act, 1916, ¢451, 39 Stat 735; as 
amended; and whether intervenor, under facts as stipu- 
lated, is entitled under its filed tariff to assess against the 
cargo expenses incurred during delays occasioned by a 
strike of longshoremen which prevented the discharge of 
the cargo from its vessel in due course; 


3. Whether the assessment of the surcharge against 
petitioner was a change of rate, charge, classification, 
rule, or regulation which required the intervenor to under- 
take publication thereof for a period of 30 days before 
becoming effective, as provided by section 18(b)(2) of 
the Shipping Act, 1916, ¢451, 39 Stat 735 as amended. 


4+. Whether the assessment of the surcharge against 
petitioner was for greater compensation than the rates 
and charges specified in intervenor’s tariff, in violation of 
section 18(b)(3) of the Shipping Act, 1916, ¢451 39 Stat 
735 as amended. 


>). Whether petitioner is a party aggrieved and there- 
fore can maintain this appeal under the provisions of 
section + of the Review Act of 1950, 5 U.S.C. $1034; 1950 
¢1189, 64 Stat 1130. 


il 


6. If this court finds that intervenor’s conduct contra- 
vened section 18(b) of the Shipping Act, whether it 
should send the case back to Federal Maritime Commis- 
sion to determine if intervenor can be found to have 
violated section 18(b) pursuant to a provision in its filed 
tariff which the Federal Maritime Commission accepted, 
and did not reject as provided in section 18(b) (4) of the 
Shipping Act, 1916, ¢451, 39 Stat 735 as amended. 


7. Whether petitioner has waived its right to present 
questions Nos. 1, 2 and 3 above to this court as it did not 
urge these points to the Commission below. 


Statement of Questions Presented 
Jurisdictional Statement 


Statement of Case 


Summary of Argument 
Argument 


I—The action of All Cargo Lines (intervenor) in 
assessing a surcharge against petitioner’s cargo 
Violated the provisions of the Shipping Act of 
1916, as amended 


A. The surcharge of 125% is not a rate or 
charge filed with the Commission 


B. The surcharge of 125% of the contract 
freight is different compensation than the 
rate and charges specified in the carrier’s 
tariff filed with the Commission 


The failure of the carrier to file its rates 
and charges or any change therein has not 

heen waived by shipper 
Il—The earrier has failed to fulfill the requirement 
for change in the rate charged the petitioner ... 


TII—The petitioner herein is a “party aggrieved” by 
a final order reviewable under 5 U.S.C. 1034 ... 


PAGE 

[V—The retention of the shipper’s cargo on board 
the carrier for the duration of the longshore- 
men’s strike was not a service within the pro- 
visions of paragraph 4 of the bill of lading, 
regardless of whether there was or was not a 
proper filing by the carrier under its tariff .... 3: 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,271 


INTERNATIONAL Packers, LIMITED, 
Petitioner, 
Vi 
FeperaL Maririme Commission and 
Unirep States oF AMERICA, 
Respondents, 
and 


Overseas Fremur axnp TermMixnaL Corporation, 
Intervenor. 
—— od 


BRIEF FOR PETITIONER 


Jurisdictional Statement 


On April 6, 1965, petitioner filed a petition to review an 
order of the Federal Maritime Commission served on peti- 
tioner on February 12, 1965, entitled: “Overseas Freight 
& Terminal Corp. (All Cargo Lines) —Extra Charges Due 
to Delay in Unloading Caused by Longshoremen’s Strike”, 
Appendix, pages 124 to 131. 


The jurisdiction of the Court rests upon Judicial Review 
Act of 1950 ¢1189 64 Stat 1129 et seq. amended Aug. 30, 
1954 ¢1073 (2a 68 Stat 961, et seq. 


Statement of Case 


Petitioner, International Packers, Limited (Intervenor 
before the Federal Maritime Commission), shipped a cargo 
of frozen meat on board the “Cap Verde” chartered by the 


») 
earrier—the intervenor herein, All Cargo Lines (respond- 
ent before the Federal Maritime Commission), on a voyage 
from Europe to United States ports. The vessel left Dub- 
lin, Ireland on December 12, 1962 and arrived at Tampa, 
Florida, its first port of call, on December 24, 1962, shortly 
after a longshoremen’s strike had begun. 


The strike prevented the discharge of the cargo from 
December 24, 1962 unti! January 27, 1963, when part of 
the cargo was discharged at Mobile, Alabama, and Feb- 
ruary 14, 1963, when the balance of the cargo was dis- 
charged at Tampa, Florida. 


Under a provision of the carrier’s bill of lading, the 
carrier assessed a surcharge of $10,744.39 against the peti- 
tioner, which was 125% of the basic freight, in addition 
to the basic freight of $8,595.51 under the shipping con- 
tract. 


Investigation was undertaken pursuant to the order 
of the Federal Maritime Commission dated July 17, 1963, 
as amended, to determine whether the action of the carrier 
had violated Sections 16, 17 and 18(b) of the Shipping Act 
of 1916, as amended. 


A hearing was had_ before the Honorable E. Robert 
Seaver, Hearing Examiner, who under date of July 29, 
1964 filed an Initial Decision in favor of the carrier. This 
decision was affirmed by the Full Commission under date 
of February 12, 1965. 


Facts 


The facts of the controversy were contained in a written 
stipulation signed by the parties before the Presiding Ex- 
aminer. The provisions of the stipulation have not been 
printed in the Appendix, since the stipulated facts have 
been recited in the Initial Decision of the Honorable E. 


Robert Seaver, the Hearing Examiner, and appear in the 
Appendix, pages 2 to 8. 


The voyage involved is the Westbound Voyage No. 6 of 
the M/V “Cap Verde” which, with the petitioner’s cargo of 
frozen meat, departed from Dublin, Ireland, on December 
12, 1962, bound for Tampa, Mobile, Houston and New 
Orleans. 


A longshorenen’s strike had commenced at all United 
States Atlantic and Gulf ports on December 23, 1962, at 
1700 hours, and the “Cap Verde” arrived at Tampa, 
Florida, its first port of call, on December 24, 1962, at 
(910 hours which was after the strike had become effective. 


The vessel endeavored to discharge its cargo at Tampa, 
Florida, and Mobile, Alabama, but was unable to do so 
until January 27, 1963, when it discharged part of its 
cargo at Mobile, Alabama, and then proceeded to Houston, 


Texas; New Orleans, Louisiana, and Tampa, Florida, 
where the discharge of the cargo was completed. 


The petitioner's cargo consisted of frozen meat, which 
is a perishable cargo and must be properly cared for. This 
is an obligation of the carrier. The petitioner has been 
unable to find any instances where perishable cargo of the 
nature involved herein was discharged at foreign ports 
when intended for strikebound United States ports, and 
the carrier has not provided any such instance in the pro- 
ceedings before the Federal Maritime Commission, 


As a matter of fact, investigation has disclosed that in 
Puerto Rican and in Mexican ports where the Carrier 
asserts that other vessels, also strikebound, had discharged 
non-perishable cargo, there were no suitable warehouses 
that were available for the storage of the petitioner’s cargo. 
(Appendix p. 44) 
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The peitioner thereupon advised the intervening carrier 
that discharging its cargo at Tampico, Mexico, where the 
intervenor was contemplating discharging the cargo, was 
unacceptable to it, and if intervenor discharged the cargo 
at Tampico, where there were no suitable refrigeration 
facilities, the petitioner would hold the intervenor liable 
for any damage to the cargo. (Appendix p. 45) 


The unacceptable nature of the discharge of the cargo 
at Tampico was for the following stipulated reasons: (Ap- 
pendix pp. 45-46) 


1. Investigation disclosed that there was no refrigerated 
warehouse available in Tampico capable of taking the meat 
cargo and maintaining zero degree temperature. 


2. There was no mechanical refrigerated equipment for 
shipment by rail of refrigerated cargo to the United 
States, and the United States railroads would not allow 
their refrigerated equipment to go to Tampico, Mexico. 


3. The Mexican Government would not allow United 
States trucking companies to go into Mexico to pick up 
the cargo at ship’s side with their refrigerated equipment. 
There were some refrigerated trucks which could handle 
the cargo, but only as far as the United States border, and 
the ship’s discharge would be prolonged due to the short- 
age of equipment. The intervenor did not discharge the 
cargo at Tampico. 


Between January 27, 1963 and February 14, 1963 (after 
the strike had been settled and the longshoremen returned 
to work), the petitioner’s cargo was discharged at the ports 
of discharge. On January 24, 1963, the agents for the 
intervenor notified the petitioner in writing that there 
would be a surcharge of 125% of the ocean freight mani- 
fested which was being assessed against cach bill of lading 
issued in connection with the voyage. The notice reads 
as follows: 
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“We have been instructed to notify you of the fact 
that a surcharge amounting to 125% of the ocean 
freight manifested is being assessed against each Dill 
of lading. This ‘surcharge’ of ocean freight must 
be paid to us by certified check prior to the delivery 
of your cargo.” (Appendix p. 12) 


Pursuant to the notice, the following notation was in- 
serted on the freight bill: 


“Surcharge, due to duration of the voyage, being 
increased account strike longshore labor, which is to 
be paid by certified check prior to delivery of this 
cargo.” (Appendix p. 47) 


The petitioner refused to pay the surcharge, but was 
required to put up a surety bond, which is still extant. 
Some of the consignees paid the additional charge. 


The parties have stipulated that in no prior or subse- 
quent strike has the petitioner been asked by an ocean 
carrier to pay a surcharge of the character demanded by 
the intervenor herein, although it has been the consignee 
of cargoes laden on vessels tied up at American ports 
by reason of longshoremen’s strikes. (Appendix p. 48) 


Furthermore, the petitioner is not aware of any in- 
stance other than the instance at hand where a earrier 
has demanded, or collected, a surcharge of the character 
demanded herein as a consequence of a longshoremen’s 


strike. (Appendix p. 48) 


The intervenor-Carrier has not pointed out any other 
situation where a surcharge has been assessed under 
similar circumstances, 


The basis of the surcharge is a provision in paragraph 
4 of the carrier’s bill of lading, which reads as follows: 


6 


“For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to extra 
compensation; and if in following the procedure 
permitted herein the length or duration of the voy- 
age of the ship is increased, the shipper and con- 
signee shall pay proportionate additional freight, 
all of which shall be a lien on the goods.” (Empha- 
sis added.) 


Statutes Involved 


The statutes involved are Shipping Act of September 
7, 1916, ¢.451, §16; 39 Stat. 734, June 16, 1936, ¢.581; 49 
Stat. 1518 as amended Oct. 3, 1961, P.L. 87-346, §6; 75 
Stat. 766; 46 U.S.C. 815; 

Shipping Act of September 7, 1916, ¢.451, §17; 39 Stat. 
734; 46 U.S.C. 816; 

Shipping Act of September 7, 1916, ¢.451, §18; 39 Stat. 


735 as amended October 3, 1961, P.L. 87-346, §4; 75 Stat. 
764 August 22, 1963; P.L. 88-103, 77 Stat. 129; 46 U.S.C. 
S17: 

Judicial Review Act of 1950, ¢.1189, §4; 64 Stat. 1130; 
5 U.S.C. 1034. 


(1) Section 16 (46 USC 815) reads in pertinent part as 
follows: 


“That it shall be unlawful for any common carrier by 
water... 


“First. To make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality or description of traffic .. . or to subject any 
particular person, locality, or description of traffic to 
any undue or unreasonable prejudice or disadvan- 
tage...” 
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(2) The first paragraph of Section 17 (46 USC 816) 
reads in part as follows: 


“No common carrier by water in foreign commerce 
shall demand, charge or collect any rate, fare, or 
charge which is unjustly discriminatory between 
shippers .. .” 


(3) Section 18(b)(1) (46 USC 817) reads in part as 
follows: 


“From and after ninety days following October 3, 
1961 every common carrier by water in foreign com- 
meree , . . shall file with the Commission and keep 
open to public inspection tariffs showing all the rates 
and charges of such carrier . . . for transportation to 
and from United States ports and foreign ports be- 
tween all points on its own route and on any through 
route which has been established. Such tariffs shall 
plainly show . . . and shall also state separately such 
terminal or other charge, privilege, or facility under 
the control of the carrier . . . which is granted or 
allowed . . . and shall include speciments of any Dill 
of lading...” 


(4) Section 18(b)(2) (46 USC 817) of the Act reads 
in part as follows: 


“No change shall be made in rates, charges . . . which 
results in an increase in cost to the shipper . . . ex- 
cept by the publication, and filing . . . of a new tariff 
or tariffs which shall become effective not earlier than 
thirty days after the date of publication and filing 
thereof with the Commission . . .” 


(5) Section 18(b)(3) (46 USC 817) reads in part as 
follows: 


“No common carrier by water in foreign commerce 
. shall charge or demand or collect or receive a 
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greater or less or different compensation for the 
transportation of property .. .- than the rates and 
charges which are specified in its tariffs on file with 
the Commission . . .” 


Title 5 U.S.C., §1034. 


“$1034, Review of orders; time; notice; contents of pe- 
tition ; service 


“Any party aggrieved by a final order reviewable 
under this chapter may, within sixty days after entry 
of such order, file in the court of appeals, wherein the 
yenue as prescribed by section 1033 of this title lies, 
a petition to review such order. Upon the entry of 
such an order, notice thereof shall be given promptly 
by the ageney by service or publication in accordance 
with the rules of such agency. The action in court 
shall be brought against the United States. The pe- 
tition shall contain a concise statement of (a) the 
nature of the proceedings as to which review is sought, 
(b) the facets upon which venue is based, (¢) the 
grounds on which relief is sought, and (d) the relief 
prayed. The petitioner shall attach to the petition, 
as exhibits, copies of the order, report, or decision of 
the agency. The clerk shall serve a true copy of the 
petition upon the agency and upon the Attorney 
General of the United States by mailing by registered 
mail, with request for return receipt, a true copy to 
the agency and a true copy to the Attorney General. 
Dec. 29, 1950, ¢.1189, §4, 64 Stat. 1130.” 


Statement of Points 
1. The action of All Cargo Lines (Intervenor) in asses- 


sing a surcharge against petitioner’s cargo violated the 
provisions of the Shipping Act of 1916, as amended. 
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2. The carrier has failed to fulfill the requirement for 
change in the rate charged to petitioner. 


3. The petitioner herein is a “party aggrieved” by the 
final order under 5 U.S.C, 1034, 64 Stat. 1130. 


4. The retention of the shipper’s cargo on board the 
carrier for the duration of the longshoremen’s strike was 
not a service within the provisions of paragraph 4 of the 
bill of lading, regardless of whether there was or was not 
a proper filing by the carrier under its tariff. 


Summary of Argument 


Section 18(b)(1), (2), (3) of the Shipping Act of 1916, 
39 Stat. 73) as amended by P.L. 87-346 (46 U.S.C. 817), 
as enacted by the Congress of the United States directed 
(Sec. 18(b)(1)) that carriers in foreign commerce (such 
as the carrier herein) must file all rates and charges of 
the carrier for transportation between the United States 
and foreign ports. 


The charges must be specified, for under Section 18(b) 
(3) of the Act, Congress has directed that a carrier shall 
not charge, demand, collect or receive a greater or less 
or different charge than that specified in its tariff. 


In the case at hand the carrier charged a contract 
freight of $8,595.51. This charge was on the basis of the 
rates and charges which it had specified in its tariff, but 
it also charged as “additional freight” or “extra compen- 
sation” the sum of $10,744.39, representing a 125% sur- 
charge on the regular freight, because a longshoreman’s 
strike prevented the discharge of the cargo. 


There is no rate or charge specified in the carrier’s 
tariff on which to predicate this surcharge, nor for that 
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matter in the bill of lading, and the shipper claims that 
the charge is illegal and invalid, and should therefore 
be voided. 


The carrier predicated its charge upon the above re- 
ferred to provision in the bill of lading incorporated by 
reference into the tariff, but the bill of lading itself did 
not specify any rate or charge. It simply made a general 
provision for “additional freight” and “extra compensa- 
tion.” 


The shipper contends that the carrier’s right of sur- 
charge since the enactment of P.L. 87-346 must be based 
on a filed rate or charge specified in the carrier’s tariff, 
so that it can be immediately apparent as to whether a 
rate or charge is greater or less or different from the 
charge specified in the tariff. 


It is also contended that if the assessment of a 125% 
surcharge is a “change” in the carrier’s tariff, the carrier 
failed to fulfill the 30-day requirement (See. 18(b)(2)) 
provided for in the statute. 


Petitioner is an aggrieved person under the statute to 
the extent of $10,744.39, the loss which it will suffer if 
the Commission’s decision is permitted to stand. 


Apart from the carrier’s failure to file a rate or charge 
on which the 125% surcharge could be based, the delay 
occasioned by the longshoremen’s strike would not be 
encompassed within paragraph 4 of the bill of lading. 
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ARGUMENT 


I. 


The action of All Cargo Lines (intervenor) in 
assessing a surcharge against petitioner’s cargo vio- 
lated the provisions of the Shipping Act of 1916, as 
amended. 


Section 18b(1), (8), of the Shipping Act of 1916, 39 Stat. 
735 as amended (46 U.S.C. 817(b)(1), (3)) provides as 
follows: 


“(b)(1) * * * Every common carrier by water in 
foreign commerce * * * shall file with the Commission 
** * tariffs showing all rates and charges of such 
carriers * * * for transportation to and from United 
States ports and foreign ports * * * on any through 


route which has been established.” (Emphasis added.) 


“(b)(3) No common carrier by water in foreign 
commerce * * * shall charge or demand or collect or 
receive a greater or lesser or different compensation 
for the transportation of property or for any service 
in connection therewith than the rates and charges 
which are specified in its tariffs on file with the Com- 
mission and duly published and in effect at the 
time * * * ” (Emphasis added.) 


The carrier has urged and the Commission has found 
that the carrier fulfilled precisely the directive of the 
statute. However, there is not specified in the carrier's 
tariff any rate on which a surcharge of 125% of the 
freight could be levied. The carrier would have to pred- 
icate his assessment on some change in the freight rate 
on the basis that some other or “additional freight” could 
be charged. 
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Websters International Dictionary says that “specific” 
means to be stated precisely or in detail (second edition 
p. 415). 


It is the carrier’s position that the 125% surcharge is 
a rate or charge specified in the tariff, and that it is not a 
greater or lesser or different compensation from that 
specified in the tariff. 


The tariff provides for a rate on the basis of which 
freight in the sum of $8,595.51 was charged, and about 
which no complaint is made. 


Then the tariff has the provision: 


“Transportation under the terms and conditions of 
this tariff is subject to the terms and conditions of 
the Line’s bill of lading and other documents cur- 
rently in use by the Line.” 


The bill of lading referred to and attached contains the 
following amorphous provision: 


“For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to extra 
compensation; and if in following the procedure per- 
mitted herein the length or duration of the voyage 
of the ship is increased the shipper and consignee 
shall pay proportionate additional freight, all of 
which shall be a lien on the goods.” (Emphasis 
added.) 


Other than the above excerpts from the tariff and the 
earrier’s bill of lading, there is no statement of a rate or 
charge on which the carrier claims the right to assess the 
surcharge of 125% (or any other figure) of the contract 
freight—only the amorphous provisions for “additional 
freight” and “extra compensation.” 
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A. The surcharge of 125% is not a rate or charge filed 
with the Commission. 


The petitioner urges that the 125% surcharge is not 
a “rate” or “charge” filed with the Commission, as re- 
quired by Section 18(b)(1) of the Shipping Act of 1916, 
as amended, because (1) it is predicated upon a provision 
of the bill of lading providing for “additional freight” 
and “extra compensation”, not a rate shown in the tariff, 
and, (2), it is not even a rate shown in the bill of lading. 


In Re Puerto Rican Rates, 2 U.S.M.C. Reports 117, 131, 
the northbound tariff of the carrier provided for rates 
for refrigerated transportation. The tariff stated that the 
rates named under it were based upon the terms and 
conditions of the carrier’s bill of lading. The bill of 
lading provided that the carrier did not undertake that 
the vessel was equipped to transport perishable goods, 
which it stated would be carried at the owner’s risk. 


The Commission found that the bill of lading conflicted 
with the holding out of the carrier’s service to the public, 
as stated in the tariff, and was unlawful, incomplete, 
conflicting, misleading and ambiguous, and at page 131 
said: 


“However, rates for refrigerated transportation are 
named in the north-bound tariff. This provision 
conflicts with respondents’ holding out of service to 
the public under the tariff. Attempted exemptions of 
like character have been found in violation of the 
Harter Act. The Southwark, 191 U.S. 1; The Sam- 
land, 7 Fed. (2d) 155. However, irrespective of this 
conflict, shippers should not be required to look 
heyond the tariff for any provision affecting the 
application of the rates. Whenever a tariff refers to 
a bill of lading and states that the rates therein pub- 
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lished are dependent upon conditions in that bill of 
lading, such conditions should be published in the 
tariff. On exceptions respondents indicate the tariff 
may be amended to eliminate all reference to bill 
of lading. If that is done, obviously the bill of lading 
provisions will also require revision to effect full 
compliance with our findings. The statute requires 
the publication in tariffs of any rules or regulations 
which in anywise change, affect, or determine any 
part of the aggregate of the rates, fares, charges, or 
the value of the service.” 


The statute requires the publication in tariffs of any 
rules, or regulations, which in anywise change, affect or 
determine rates or charges or the value of a service. A 
provision for “additional freight” and “extra compensa- 
tion” should not be enough. 


In the Matter of Services, Charges, and Practices of 
Carriers Engaged in the Eastbound Transportation of 
Lumber and Related Articles by Way of the Panama 
Canal, 2 U.S.M.C. Reports 143, 145, the Commission held 
that provisions of bills of lading affecting rates and 
value of services are not effective unless incorporated in 
the tariff. In effecting this holding, the Commission 
stated at page 145: 


“Bills of Lading.—It is apparent that in certain re- 
spects carriers have not attempted to make their tar- 
iffs consistent with their bills of lading. For example, 
Alternate Agent Joseph A. Wells publishes for a group 
of carriers, a tariff rule providing that each shipment 
shall be subject to the terms, conditions, and excep- 
tions of the bill of lading of the carrier in use at 
the time of such shipment, and the shipper shall 
accept the same and be bound thereby. Such bills 
of lading are not reproduced in the tariff. Any 
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provision of a bill of lading which affect the charge 
for transportation or the value of the service, to be 
effective, must be incorporated in the tariff.” 


And again at page 150: 


“J, That bill-of-lading provisions affecting trans- 
portation rates or the value of transportation service 
are not governing unless incorporated in carrier’s 
published tariffs. 


“2. That compensation to owner of cargo for service 
of unloading ship should be published in carrier’s 
tariff as an allowance.” 


As has been pointed out and conceded by the petitioner 
and the intervenor, the surcharge of 125% on the basic 
freight is not a rate or charge shown in the tariff but 
is “additional freight” or “extra compensation” provided 
for in the bill of lading. In fact, is not even shown in the 
bill of lading except to the extent that the terms “addi- 
tional freight” or “extra compensation” can be so con- 
strued. 


In Alaskan Rates, 2 U.S.M.C. Reports 558, 581, the Com- 
mission held that provisions of bills of lading, ete. affect- 
ing rates and services are not effective unless incorporated 
in the tariff. 


The Alaska Steamship Company, Alaska Transportation 
and Northland had filed rates in their respective tariffs 
to and from ports on their regular routes, but had not 
included services to and from small settlements, on the 
grounds that they were irregular ports. The filed tariffs 
contained the provision, “The steamer rates named herein 
are applicable subject * * * to the conditions of the com- 
pany’s shipping receipts, bills of lading, and livestock 
contracts.” 
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The Court said (at page 581): 


“When rates are published, dependent upon condi- 
tions in the carrier’s bill of lading, said conditions 
should be published in the tariff. Transportation 
of Lumber Through Panama Canal, 2 U.S.M.C. 143: 
Puerto Rico Rates, 2 U.S.M.C. 117, 131.” 


The Congress had directed and the Commission has 
found that provisions of bills of lading and other docu- 
ments affecting rates for the value of services are not 
valid unless incorporated in the carrier’s published and 
filed tariffs. The Commission has further held that when 
rates are published and are dependent upon conditions 
in the carrier’s bill of lading, such conditions should be 
published in the tariffs. 


There is no provision either in the tariff or, for that 
matter, in the bill of lading, on which to predicate a legal 
surcharge, and the only claim that the rate or charge is 
filed is the provision in the bill of lading “for any services 
rendered to the goods”, the carricr shall be entitled to 
“extra compensation”. i.e. “additional freight”. 


B. The surcharge of 125% of the contract freight is dif- 
erent compensation than the rate and charges specified 


in the carrier’s tariff filed with the Commission. 


It is incontrovertible that Congress intended in enact- 
ing section 18(b) of the Shipping Act, as amended, that 
there should be definiteness and uniformity of rates. 


Congress decreed that the rates and charges made by a 
carrier should be specified in the tariff (Sec. 18(b)(3)). 


The principal basis of the Hearing Examiner’s findings 
in favor of the carrier and presumably the basis of the 
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Full Commission’s finding is that the longshoremen’s 
strike which prevented the discharge of the vessel was an 
“unknown, unforeseeable complexity of ocean transporta- 
tion and that the surcharge procedure was such a patently 
superior way of handling the situation that the purpose 
of Congress in requiring specification of rates may be 
invalidated because a better solution had not occurred to 
the Hearing Examiner. 


The Hearing Examiner acknowledges that Public Law 
87-346 which added Section 18(b) of the Shipping Act of 
1916 was designed to provide uniformity of rates and 
stability in the foreign commerce of the United States 
(App. p. 59), but he failx to find that shippers are not 
being protected when, as here, they are assessed a sur- 
charge of an amount which is not specified in the filed 
tariff. The Examiner sees fit to decree an ad hoc solution 
where Congress has already legislated. 


This is sheer nullification of Congressional directive. 
The only basis claimed for assessing the surcharge is 
found in par. + of the bill of lading: 


“For any service rendered * * * the carrier shall 
be entitled to extra compensation; and if * * * the 
length or duration of the voyage of the ship is in- 
creased, the shipper and consignee shall pay pro- 
portional additional freight, all of which shall be a 
a lien on the goods.” (Emphasis added.) 


Can it be fairly said that the presence of the provi- 
sion for “extra compensation” and “proportional addi- 
tional freight” is a rate or charge specified in the car- 
rier’s tariff? 


If the bill of lading provision is in conflict with the 
filed tariff, the tariff takes precedence. Puerto Rican 
Rates, supra; Alaskan Rates, supra. 
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Furthermore, even if paragraph 4 of the bill of lading 
were physically recited verbatim in the tariff, it could 
hardly be said that the terms “extra compensation” and 
“proportional additional freight” is a rate or charge ‘“spe- 
cified” in the tariff on the basis of which a 125% surcharge 
may be made. 


The Hearing Examiner maintains that the cases relied 
upon by the shipper and the hearing counsel are of limited 
applicability, because they deal with the determinable voy- 
age charges rather than the supposedly undeterminable 
charges in the instant case. 


It must be pointed out that Congress has made no such 
division in Section 18(b) with regard to predictable and 
unpredictable incidents or rates. All rates for transpor- 
tation and services in connection therewith must be speci- 
fied, regardless of their nature. A law does not authorize 


the filing of such a vague tariff designation as the carrier 
claims under in this case and then charge any rate it 
desires. 


The net effect of the carrier's position is to amend Sce- 
tions 18(b)(1) and 18(b)(3) in such a way as to relieve 
the carrier from the requirement that it specify charges 
and rates in the tariff. 


Such a surcharge is difficult to justify. In West-Bound 
Carload and Less-Than-Carload Rates, 2 U.S.M.C. 180, 
187, the Commission said: 


“It is difficult to rationalize spreads exceeding 100 
percent between reasonable minimum and maximum 
rates. Carriers are privileged to exercise their man- 
agerial discretion within reasonable limits, but to 
sanction a zone of reasonableness of so broad a scope 
would nullify all attempts at regulation.” 


The carrier, on the basis of the Hearing Examiner’s 


19 


findings could well have charged 126%, or 127%, or 
150%, or 200%, and the “charge” would still be a rate or 
charge “specified” in the tariff if the determination of the 
Hearing Examiner and the full Commission is to stand. 


As a matter of fact, on the facts as stipulated and 
found by the Examiner, the carrier could logically have 
charged 250% of the agreed freight, since the 125% sur- 
charge is stated to cover only one-half of the carrier’s 
losses. The whole determination is then the orbit of the 
earrier’s whim. 


It is axiomatic that the tariffs filed by a carrier must 
be specific, certain, and non-discriminatory, in order to 
enable the shipper and his competitor to know the exact 
cost of transportation. (Gelfand Mfg. Co. v. Bull S. S. 
Line, Inc., 1 U.S.S.B.B. 170, 171; Certain Tariff Prac- 
tices of Sea-Land Service, Inc., 7 F.M.C. 504, 508. Puerto 
Rican Rates, supra. 


It is well settled that tariff rules which are ambiguous 
and indefinite are unlawful under section 2 of the Inter- 
coastal Act of 1933. The same philosophy applies to See- 
tion 18b of the Shipping Act of 1916 as amended. 


Tariffs must be specific and plain; otherwise they will 
be construed against the carrier. See Gelfand Mfg. Co. v. 
Bull S. S. Line, Inc., supra; Intercoastal Lumber Rate 
Changes, 1 U.S.M.C. 656, 658 (1937); Oakland Chamber of 
Commerce v. American Mail Line, Ltd., 1 U.S.S.B.B. 314, 
317, 318 (1934); Intercoastal Rates of Nelson S. S. Co., 
1 U.S.S.B.B. 326, 345 (1934) ; Intercoastal Rates of Ameri- 
can-Ilawatian S. S. Co., 1 US.S.B.B. 349, 351 (1934); 
Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400, 416, 
417 (1935); Transportation of Lumber Through Panama 
Canal, 1 U.S.M.C. 646, 649, 650 (1937); Puerto Rican 
Rates, 2 U.S.M.C. 117, 129, 130, 132 (1939); Rates from 
United States to Philippine Islands, 2 U.S.M.C. 535, 538 
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(1941) ; Rubber Development Corp. v. Booth S. S. Co., 
Lid., 2 US.M.C. 746 (1945); Aleutian Homes, Inc. v. 
Coastwise Line, 5 F.M.B. 602, 609 (1959). 


The carrier, in the proceedings before the Hearing Ex- 
aminer and the Full Commission, has likened the surcharge 
of 125% to assessments made against shippers and their 
cargo, pursuant to pill of lading provisions dealing with 
(1) provisions for General Average contributions; (2) 
provisions for the payments of freight whether the vessel 
is lost or not lost; (3) provisions for the payments of 
freight where the voyage is frustrated. 


We have pointed out that delay due to a longshoremen’s 
strike is different, and we shall deal with these various 
instances of bill of lading provisions when raised by the 
carrier. It must be pointed out at this time that they are 
not apposite on the issues in this proceeding. 


Again, the carrier has relied heavily on cases involving 
allegedly similar pill of lading provisions. Among these 
eases are The Wildwood, 133 F.2d 765, and Colonialgros- 
sistforening Vv. Moore-McCormack Lines, Inc., 178 F.2d 
288. 


Again these cases do not deeree that delay due to a 
longshoremen’s strike entitles the carriers to additional 
freight. However, we shall treat with these cases when 
raised by the carrier in its brief. Yet it is important to 
note, even at this point, (1) that the earrier’s bill of lading 
jin the said cases does not refer to a longshoremen’s 
strike and (2) was not subject to the provisions of See- 
tion 18(b), as amended by P.L. 87-346, because the cases 
were decided prior to the enactment of the amendment. 


Subsequent to the decision in the two cases cited, Con- 
egress changed the free-wheeling practices of carriers in 
foreign commerce by enacting Public L. 87-346. 
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C. The failure of the carrier to file its rates and charges 
or any change therein has not been waived by shipper. 


The carrier has put in issue whether the objection has 
been waived that the 125% surcharge was not levied pur- 
suant to a rate or charge specified in the carrier’s tariff, 
and whether the carrier is entitled under its filed tariff to 
assess expenses for delays occasioned by a longshoremen’s 
strike in the form of a surcharge. 


This has been the prime issue in the case. It was the 
subject of the Exceptions of the shipper to the Initial 
Decision of the Hearing Examiner and heavily stressed 
upon the hearing before the Commission: 


p. 66 (Numbers refer to pages in the Joint Appendix.) 


“A. Respondent, International Packers, Limited, hereby 
excepts to the Examiner’s findings that: 


The issue of the reasonableness of the 125% sur- 
charge is not an issue and that it is not included 
within the scope of the investigation. 


2. The provision of section 18(b)(2) providing for a 
thirty day advance filing of additional charges is 
not applicable. 


“3. It cannot be concluded that the carrier must reprint 
in the tariff any terms and conditions of the bill 
of lading that effect rates in addition to attaching 
the entire bill of lading to the tariff filed with the 
Commission. 


. The physical attachment of the bill of lading to the 
tariff with a provision in the rules and regulations 
portion of the tariff making the tariff (2) subject to 
the terms and conditions of the bill of lading, satis- 
fies the requirements of section 18 in so far as tariff 
make-up and tariff filing are concerned. 
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That it has not been demonstrated that the sur- 
charge would not be allowable by the courts and 
that for this reason it violates section 18(b) (3) as 
a greater charge than that shown in the tariff. 


. Intervenor, International Packers, Limited, further 
excepts to the Examiner’s conclusion that the re- 
spondent has not violated sections 16, 17 or 18(b) of 
the Shipping Act of 1916, as amended, by making 
the surcharge. 


“C, Intervenor further excepts to Examiner’s failure 
to find and conclude that: 


“4. The action of the respondent in assessing a sur- 
charge against Intervenor’s cargo is illegal and 
void. 

That the surcharge of 125% of the basic freight 
charged herein is exorbitant and unreasonable, and 
therefore illegal. 
The carrier did not render service to the cargo and 
therefore was not entitled to additional (3) freight 
under the bill of lading. 

* * * “9 

The Exceptions of Hearing Counsel include :— (pages re- 

fer to pages in Appendix) 


p. 68 The assessment of a surcharge under the cireum- 
stances of this case subverts the purposes of Section 18(b) 
and permits thereto exemptions not accorded by Congress. 


p. 71 Respondent [intervenor | has violated the doctrine 
that tariffs must be specific and clear. 

p. 73. It is the obligation of respondent [intervenor] 
to provide for the contingencies of ocean transportation 
while protecting the rights of shippers under P.1, 87-346. 


p. 81 The Hearing Examiner’s findings subvert the 


9 
oa 


Congressional purposes and intent in enacting Section 
18(b). 


p. 84 The finding of the Hearing Examiner that vague- 
ness of the provision on which the carrier bases the sur- 
charge is justified by the “unforeseeable complexities of 
ocean transportation” (I.D. 18) nullifies the wording of 
the statute and subverts the Congressional intent. 


From the carrier’s brief before the Commission. 


pp. 89-90 “2) Section 18(b) was not intended to over- 
turn longstanding shipping precedents. 


“Part A of this brief demonstrates that the courts have 
uniformly permitted a carrier to put shippers on notice 
that, in the event of unforeseen circumstances, they may 
in isolated instances have to pay as yet additional un- 
determined amounts. As we have seen, the language of sec- 
tion 18(b) is consistent with these practices * * * 


“(3) Respondent’s bill of lading does not subvert the 
purposes of section 18(b). 


“The purposes of section 18(b) are twofold (I.D. 16). 
First, through publication and publicity to deter and pre- 
vent discrimination by carriers to one shipper over 
another. As Hearing Counsel admits (H. C. Brief to 
Examiner, p. 8), no such problem is presented here. All 
shippers were treated alike (I.D. 10-11). If paragraph 4 
of the bill of lading actually is abused at some future 
time in order to discriminate, the Commission has ‘ample 
means’ under section 16 and its other statutory powers of 
‘reaching and if necessary correcting same.’ Agreement 
8492— Alaskan Trade, 7 F.M.C. 511, 519 (1963). Respond- 
ent’s actions were not discriminatory, and cannot be con- 
demned. 


“The second purpose of section 18(b) is stability by 
affording shippers and their competitors notice of charges. 
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Here, there was no surreptitious rate given to a shipper ; 
all shippers were on notice from Respondent’s (23) pub- 
licly filed tariff and bill of lading. In any event, a shipper 
is conclusively presumed to know the terms of the tariff 
under which he ships. Kansas Southern Ry. v. Carl, 227 
U.S. 639, 652 (1913). There is no evidence that instability 
resulted. No shipper was encouraged to compete on the 
basis of freight rates. No other carriers adjusted their 
rates; and, in fact, Respondent’s filed rates did not become 
unstable because the additional charge was not part of its 
rate, but was tied to events beyond the control of Respond- 
ent or any carrier. This can no more be called instability 
than can a declaration of general average. 


“In short, the two purposes of the new tariff filing law 
are to reinforce the basic purposes of the 1916 Act, itself: 
to prevent discrimination and instability. The practice at 
issue in this proceeding has never been found to violate 
those purposes, and they have not been contravened here. 


* * * * 


It is on the basis that other shippers on other vessels of 
the carrier may have been discriminated against that the 
shipper insists that there may be discrimination under 
Sections 16 and 17 of the Shipping Act of 1916. Its rights 
under these Acts have not been waived. 


Furthermore, the counsel for the shipper and the Hear- 
ing Counsel not only argued these points on the oral argu- 
ment before the Commission (See: Appendix 91-108), 
but the members of the Commission questioned both Hear- 
ing Counsel and counsel for the shipper concerning these 
provisions. (Appendix 98) : 


p. 98 “The Chairman: Doesn’t Section 18(b)(1) allow 
(15) for such provision as clause 4 as herein filed by the 
carrier in its bill of lading, in addition to filing rates over 
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which he has control, under any rule or regulation affect- 
ing, changing or determining any part of the rates? 

“Mr, Kline: No. Section 18(b) says: All rates must 
be filed, whether the carrier has control over them or 
whether he doesn’t have control over them. It doesn’t 
make any special condition applicable to the situation 
where the carrier has no control. 

“The Chairman: Then it is your position that a fixed 
amount must be filed in the carrier’s tariff for every 
possible charge, is that right? 

“Mr. Kline: That’s right.” 

* * * - 

p. 109 “The Chairman: Mr. Noble, would your argu- 
ment in your pleadings that a labor strike is not an un- 
foreseeable complexity of ocean transportation also in- 
clude storms or tidal waves, earthquakes and epidemics? 

“Mr. Noble: Yes. 

“The Chairman: Well, should all of these events be 
treated the same way as vou have been treating a labor 
strike for the purposes of section 

“Mr. Noble: No, I wouldn’t think they would have to 
because of the emergency nature of the conditions. In 
this particular strike what happened is they went to the 
port of discharge and couldn’t get the goods. 1 don't 
think that where there is a peril of the sea 

“Incidentally, where there are perils of the sea (29) 
and damage results, what vou are saying, those things 
have all been insured. I mean a thing like this has not 
been, up to the present moment, insured or insurable. 
T think they’re different, because they are sort of akin to 
casualties. There may be damage that 

“The Chairman: Well, an epidemic is not usually in- 
sured against, is it? 

“Mr. Noble: No. Epidemics aren’t insured against. 

“The Chairman: Suppose thev couldn’t land at a port 
heeause of an epidemic. 


26 


“Mr, Noble: I don’t think that is the same as a long- 
shoremen’s strike. I’m not prepared to answer that com- 
pletely. I haven’t given it adequate thought. But I 
would say that an epidemic may be more like a situation 
that is out of everybody’s control and would be more 
like, let’s say, the Moore-McCormack case, where there 
was bombing, where the ship was being bombed and they 
had to sail out of a port before they could discharge the 
cargo.” 

* * * * 

p.112 [Mr. Kline]: “* * * Public Law 87-346. Appar- 
ently all the cases we have been citing here have arisen 
before the enactment of the new tariff-filing requirements. 
So the issue was not before the courts. 

“As I indicated on my direct presentation, if there were 
no 18(b)(1) or 18(b)(3), all 1 could say to the respond- 
ents was: Well, good luck to you, enforce your para- 
graph 4 of the bill of lading. There’s no requirement 
under the law.” 

* * * * 

pp. 118-119 [The Chairman]: * * * Has the Commission 
in fact taken an action against a carrier for not specify- 
ing with sufficient exactness this type of charge? 

“Mr. Kline: In foreign commerce, no, because the 
act has just been passed in 1961. This is a case of 
first impression in foreign commerce. 


* ” * * 


(67) “* * * Mr. Kline: I think the respondent is en- 
titled to reecive compensation for the service which it 
performs. In this instance they kept the cargo on board 
the vessel and without allowing it to spoil. And a good 
deal of it was refrigerated cargo. For that reason they 
were entitled to receive additional compensation which 
they should have published in their tariff. 
“Commissioner Patterson: Well, I am speaking of the 
tariff. I am talking of the tariffs on the file and the bills 
of lading attached to it. And I am asking you, based on 
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that which was on file and known to everyone, what the 
(68) respondent is entitled to from the intervenor based 
on the facts before this Commission? 

“Mr. Kline: In that instance I would say the respond- 
ent is entitled to absolutely nothing, because the tariff 
doesn’t specify what they are entitled to. 

“Commissioner Patterson: Well, then do I gather that 
you hold the straight surcharge has no necessary rela- 
tion to what the bill of lading has entitled the intervenor 
to pay? 

“Mr. Kline: The problem is—that’s true. The prob- 
lem is the bill of lading doesn’t say what the surcharge 
will be. See, it’s vague, it’s amorphous. ‘Extra com- 
pensation.’ * * *” 


* * * * 


pp. 120-121 [J. Joseph Noble] “(70) * * * 


“Now, us far as the Federal Courts are concerned there 
is no conflict in any of the cases because none of them 


involve the application of a rule such as this to a long- 
shoremen’s strike. And as Commissioner Hearn told, that 
as far as our people know, there were no extra surcharges 
on any other (71) shipments. 

“They have had cases where they were subjected to long- 
shoremen’s strikes on other ships at other times and there 
was no surcharge, no charge made for a service of this 
type. 

“So that, therefore, this to them is entirely new. And 
we know of no other; I don’t know whether there is any 
other or not, but we know of none. 

“Now, as far as the—I can’t see that there is any real 
trouble about inserting in the bill of lading a charge for 
delay of this type due to a longshoremen’s strike. You 
dowt charge demurrage on $1.00 a ton or $2.00 a ton or 
$5.00 a ton; you charge demurrage by the day or by the 
week or whatever you want to. Normally it’s by the day, 
the same as dispatch. It’s a sort of sum which, as you 
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Commissioners well know, is predicated upon the cost of 
the operation of the ship for a day. Sometimes it’s a little 
bit more, sometimes it’s a little bit less. But it is gen- 
erally based on the cost of operating the ship for a day. 
And the carrier here knows what that cost is. 

“So that for services rendered in connection with delays 
of the voyage, it seems to me to be a very simple thing to 
caleulate the approximate cost of the ship per day and put 
it in the tariff, in the bill of lading. Then the intervenors 
would know if they are being charged too much, they don’t 
have to ship by that line. 

(72) 

“But here there is an indeterminate amount that you 
could almost pick by putting a pin in it. 

“I can’t see any difficulty. You wouldn’t make demur- 
rage on a dollar a ton. You would make it on so much 
a day, the same as demurrage and dispatch as calculated 
in voyage charters.” 

” * * 

p. 122 “Mr. Noble: I think the intervenor thought he 
was going to be in the position he was in all the other times 
when there were longshoremen’s strikes, and that they 
would protect the cargo, which is part of the risks of a 
venture, and that he would pay his freight. I don’t think 
he anticipated that he was going to have to pay storage 
to a carrier because he had to sit at a port of discharge 
and await the outcome of a longshoremen’s. strike. He 
never had to pay them. There was nothing to make him 
suspect he was going to have to pay them. And as a 
matter of fact, he stipulated that there was nobody (73) 
else that had ever had to pay them, the shippers on this 
particular voyage.” 

* * * * 

Accordingly, it cannot be said that the failure of the 
carrier to specify its charges in the tariff and its attempt 
at assessing a surcharge in violation of the tariff has 
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been raised. Furthermore, it has also been raised before 
the Commission that the retention of cargo on a strike- 
bound ship by reason of a longshoremen’s strike is 
hardly a service which would come within the purview of 
a bill of lading provision such as paragraph 4. 


Il. 


The carrier has failed to fulfill the requirement for 
change in the rate charged the petitioner. 


Section 18(b)(2) of the Shipping Act of 1916, as 
amended by Public Law 87-346 in 1961, reads as follows: 


“No change shall be made in rates, charges * * * which 
results in an increase in cost to the shipper * * * 
except by the publication, and filing * * * of a new 
tariff or tariffs which shall become effective not 


earlier than thirty days after the date of publication 
and filing thereof with the Commission * * °” (Empha- 
sis added). 


This section for the first time imposed upon common 
carriers in the foreign commerce of the United States the 
obligation of filing their tariffs, showing their rates and 
charges, ete. The filing of tariffs had long been mandatory 
in the domestic commerce of the United States pursuant 
to the Intercoastal Act of 1933. The uniformity of treat- 
ment to shippers and stability of the rate structure are 
the two primary reasons for the filing requirement, and 
the same reason applied to foreign commerce just as well 
as to domestic commerce. 


The Senate Committee stated the purpose when it re- 
ported the Intercoastal Act of 1933: 


“Phis bill is intended to prevent secret rebates and 
cutting of prices to favored shippers. It is designed 
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to establish uniformity and to guarantee to the public 
stability of rates.” Senate Report No. 615, 72d Cong. 
1st Sess. 


Shippers have a paramount right to be able to determine 
from the tariff the exact price of transportation to them- 
selves as well as to their competitors. 


In Tariff Practices of Sea-Land, etc., 7 F.M.C. 504, at 
page 509, the Commission stated: 


“The primary purpose of Section 2 is achieved when 
the shipper is able to determine from the tariff the 
exact price of the transportation to him as well as to 
his competitors.” 


See also: Intercoastal Investigation, 1935, 1 U.S.S.B.B. 
400, 421, 465; Puerto Rican Rates, 2 U.S.M.C. 117, 130 
(1939). 


The 30-days’ notice provision is intimately woven with 
the filing provision, and is to enable the Commission to 
discover possible discrimination and to take whatever 
steps necessary to remedy the situation. Furthermore, 
the shipper would have the opportunity of registering a 
complaint. 


To permit a unilateral increase of the charges for the 
transportation of goods under a generic provision for 
“gdditional freight” or “extra compensation” would frus- 
trate the admirable purpose of the Shipping Act. See 
Filing of Freight Rates in Foreign Commerce of the 
United States, 6 F.M.B. 396 (1961). 


Section 18(b)(2) grants the same protection to shippers 
in foreign commerce as to those in domestic commerce 
with respect to tariff filing. The net effect of the carrier’s 
action in the instant case was to make an additional charge 
without any filing, and certainly without any advance 


filing. Consequently there was a violation of Section 
18(b) (2). 


Although the carrier may contend that it was impossible 
to file a 30-days’ advance notice, the express language of 
Section 18(b)(2) refutes this argument by placing in the 
Commission the power to effect a change upon less than 
30-days’ notice in its diseretion and for good cause. 


As part of the legislative history of P.L. 87-346, Chair- 
man Staken of the Commission commented in a letter to 
Chairman Bonner of the House Merchant Marine and 
Fisheries Committee as follows: 


“J do not mean to minimize the problem involved in 
complying with the tariff filing requirements, particu- 
larly the 30-day requirement with respect to increased 
rate. However, we are convinced * * * that shippers 
and receivers are entitled to know their transportation 
charges in advance, and that such certainty of charges 
is beneficial to our foreign commerce. We are equally 
persuaded that the public interest requires the assur- 
ance of equal treatment to all who are similarly 
situated.” 2 Pike & Fischer Shipping Regulation Re- 
ports 340. 


The carrier, however, made no filing of any notice of the 
125% surcharge for “additional freight”, despite the clear 
requirement of the section and relied exclusively on the 
provision in paragraph 4 of the bill of lading. 
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Il. 


The petitioner herein is a “party aggrieved” by a 
final order reviewable under 5 U.S.C. 1034. 


The intervenor herein has raised a second argument in 
abatement, to wit, that the petitioner herein is not a “party 
aggrieved” by a final order reviewable under this chapter. 


In In the Matter of Camp Packing Company, 146 
F.Supp. 935, the Court defined a party aggrieved, and at 
page 938 said: 


“It would seem that a review is authorized if the 
party petitioning for same shows that his property 
may be diminished, his burdens increased or his rights 
detrimentally affected by the order sought to be re- 
viewed.” 


In the case at hand, the action of the Hearing Examiner 
and the Federal Maritime Commission has exposed the 
petitioner herein to a payment of $10,744.39 in addition to 
the basic freight of $8,595.51, but unless this petitioner is 
a “party aggrieved” under Section 1034 with the right of 
review, it would be impossible for this Court to effect a 
review of the action of the Federal Maritime Commission. 


While the Federal Maritime Commission attacked the 
action of the carrier under the order of the Federal Mari- 
time Commission of July 17, 1963, as amended, the United 
States of America is now a respondent, since the statute 
(5 U.S.C. 1034) required that the action be brought against 
the United States, and the Attorney General, the Govern- 
ment legal officer, has charge and control of the interest 
of the Government in the proceeding (5 U.S.C. 1038). 


The petitioner herein will suffer a loss of $10,744.39 if 
the determination of the Federal Maritime Commission is 
upheld. Consequently, it is a party aggrieved. 


IV. 


The retention of the shipper’s cargo on board the 
carrier for the duration of the longshoremen’s strike 
was not a service within the provisions of paragraph 4 
of the bill of lading, regardless of whether there was 
or was not a proper filing by the carrier under its 
tariff. 


The provision of the bill of lading under which the sur- 
charge herein has been made is paragraph 4, reading as 
follows: 


“Tn any situation . . . whether oxisting or anticipated 
before commencement of or during the voyage, which 
in the judgment of the carrier or master is likely to 
vive rise to risk of . . . delay . . . or to give rise 
to delay or difficulty in arriving, discharging at, dis- 
embarking at or leaving the port of discharge or the 
usual or agreed or intended place of discharge or 
debarkation in such port, the carrier or the master 
may before, during or after loading or before the 
commencement of the voyage, require the shipper or 
other persons entitled thereto to take delivery of the 
goods at port of shipment and upon failure to do so 
may discharge and warehouse or otherwise store the 
eoods, or any part thereof, at the risk and expense of 
the woods . . . or the ship may proceed or return, 
directly or indirectly to or stop at any such port or 
place whatsoever as the master or the carrier may 
consider safe or advisable under the circumstances, 
and discharge the goods . . . at any such port or 
place; or the carrier . . . may retain the cargo . 
until the return trip or until such time as the carrier 
or master, thinks advisable and discharge the goods 
at any place . . . including the port of ship- 
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ment: or the carrier or master may discharge and 
forward the goods or any part thereof, by any means, 
rail, water, land or air, . . . at the risk and expense 
of the goods . . . For any service rendered to the 
goods as hereinabove provided, the carrier shall he en- 
titled to extra compensation; and if in following the 
procedure permitted herein the length or duration of 
the voyage of the ship is increased the shipper and 
consignee shall pay proportionate additional freight, 
all of which shall be a lien on the goods.” 


The procedure specified in paragraph 4 by which the 
carrier is entitled to such extra compensation appears to 
be as follows: 


(1) “* * * the carrier or the master may before, 
during or after loading * * * require the shipper or 
other persons entitled thereto to take delivery of the 
goods at port of shipment and upon failure to do so 
may discharge and warehouse or otherwise store the 
goods. . . .” 


As there was no delay at the port of shipment, the above 
quoted procedure is inapplicable. 


(2) “* * * the ship may proceed or return, directly or 
indirectly to or stop at any such port or place what- 
soever as the master or the carrier may consider safe 
or advisable under the circumstances, and discharge 
the goods * * * at any such port or place”; 


As the proof establishes, the carrier did not take the 
foregoing action. 


“ * * 


(3) “* * * the carrier may retain the cargo 
until such return trip, or until such time as the car- 
rier or master thinks advisable and discharge the 
goods * * * at any place * * * including the port of 


* * #99 


shipment: A 
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As the proof shows, the carrier did not retain the cargo 
until the return trip, nor did it discharge the same at the 
port of shipment, on the contrary, the carrier’s ship re- 
mained in port of discharge awaiting the termination of 
the strike. 


(4) “* * * the carrier or master may discharge and 
forward the goods or any part thereof, by any means, 
rail, water, land or air * * * at the risk and expense 
of the goods * * *.” 


As the proof shows, none of the foregoing procedures 
was adopted by the carrier, 


The Hearing Examiner has held that these provisions 
are designed to provide tor the “unknown, unforesecable 
complexities of ocean transportation” (Appendix 62), and 
has also stated: 


“* * * No court has held that a charge cannot be as- 
sessed under clause + for delay due to a strike when 
the voods are held on board the vessel at the port of 
delivery,” 


From this the Examiner concludes that it has not been 
demonstrated that the surcharge would be disallowed by 
the Courts (Appendix 62). 


After holding in effect that a longshoremen’s strike is 
an “unforeseeable event or one which ean be characterized 
as a complexity of ocean transportation”. the Hearing 
Examiner then makes the gratuitous statement errone- 
ously to be true that the parties do not contend that a 
strike is not one of the instances which would bring clause 
4 into play. We do so contend. 


This has been one of the contentions of the shipper 
right along, and while it may be true that the interpreta- 
tion of paragraph 4+ is a matter for the court and is not 
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a matter within the purview of the Maritime Commission 
or of the Hearing Examiner which has to do simply with 
filing rates and charges, it is improper for the Hear- 
ing Examiner to state that there is no issue as to whether 
the strike is one of the “services” included in paragraph 
4 of the earrier’s bill of lading. 


The Hearing Examiner has also stated that neither the 
Hearing Counsel nor the intervenor on the original hear- 
ing suggested any solution to what the Hearing Examiner 
calls the practical difficulty in tariff practices, presumably 
in assessing the surcharge for the delay occasioned by 
reason of the longshoremen’s strike (App. pp. 60-61), but 
on the contrary, the Hearing Examiner refers to a sug- 
gestion by counsel (App. p. 60) that the tariff might 
provide, in the event of delay, for additional freight, such 
as an extra 25, 50 or 75 percent of the freight, in which 
event the carrier would know what to expect in case of a 
longshoremen’s strike. 


It ean hardly be said that a longshoremen’s strike and 
the delays in loading and discharging cargo by reason 
thereof are complexities of ocean transportation and un- 
forseen. 


On the other hand, they are rather matters encountered 
in the ordinary course of the shipping business, such as 
delays in berthing vessels at congested ports, delays en- 
countered by vessels in arriving at ports because of storms 
and other deviations, and similar circumstances prolong- 
ing the vovage. 


These delays are all encompassed by the carrier in the 
rates provided by the tariff. Tf, as the Hearing Examiner 
has found, the provisions of paragraph 4 of the bill of 
lading were to protect the carrier against unforeseen 
complexities of ocean transportation, the delays occasioned 
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by weather and a longshoremen’s strike would not be en- 
compassed within the provisions of the paragraph. 


This question was also raised before the Full Commis- 
sion, 


(App., p. 109) 


“The Chairman: Mr. Noble, would your argument 
in your pleadings that a labor strike is not an unfore- 
seeable complexity of ocean transportation also in- 
clude storms or tidal waves, earthquakes and epi- 
demics? 

“Mr. Noble: Yes. 

“The Chairman: Well, should all of these events be 
treated the same way as you have been treating a 
labor strike for the purposes of section 

“Mr. Noble; No, I wouldn’t think they would have 
to because of the emergency nature of the conditions. 
In this particular strike what happened is they went 
to the port of discharge and couldn’t get the goods, I 
don’t think that where there is a peril of the sea 

“Incidentally, where there are perils of the sea (29) 
and damage results, what you are saying, those things 
have all been insured. I mean a thing like this has 
not been, up to the present moment, insured or insur- 
able. I think they’re different, because they are sort 
of akin to casualties. There may be damage that 

“Tho Chairman: Well, an epidemic is not usually 
insured against, is it? 

“My. Noble: No. Epidemics aren't insured against. 

“The Chairman: Suppose they couldn’t land at a 
port because of an epidemic. 

“Mr. Noble: I don’t think that is the same as a 
longshoremen’s strike. I’m not prepared to answer 
that completely. I haven’t given it adequate thought. 
But I would say that an epidemic may be more like 
a situation that is out of everybody’s control and 
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would be more like, let’s say, the Moore-McCormack 
ease, where there was bombing, where the ship was 
being bombed and they had to sail out of a port before 
they could discharge the cargo.” 


Under the circumstances, therefore, apart from the 
failure of the carrier to file a rate or charge on which to 
base the surcharge of 125%, the provision of the bill of 
lading may not be said to encompass a longshoremen’s 
strike. 


Conclusion 


The carrier herein has assessed a surcharge of 
$10,744.39 as “additional freight” or “extra compensation” 
on the basis of a bill of lading provision and the carrier’s 
tariff does not specify a rate or charge as required by P.L. 
87-346 (46 U.S.C. 817). The surcharge is, therefore, in- 


valid. The determination of the Hearing Examiner and 
of the Commission should be reversed and the charge held 
invalid, 


Respectfully submitted, 


ROY LEIFFLEN 
Attorney for Petitioner 
International Packers Limited 
Shoreham Building 
Washington, D.C. 20005 


Of Counsel: 


J. JosepH NOBLE 
Bicuam, Ewneuar, Jones & Houston 
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QUESTION PRESENTED 


The questions presented are correctly stated in Petitioner's Brief 


and are those stipulated by counsel (JA 135-136). 


QUESTIONS PRESENTED - 
COUNTERSTATEMENT OF CASE 


SUMMARY OF ARGUMENT. . 


INTERVENOR'S SURCHARGE DID NOT VIOLATE SECTION 18(b) 
OF THE SHIPPING ACT OF 1916. 


A. A Rate or Charge Authorized by a Bill of Lading 
is Also Sanctioned by a Tariff if the Bill of 
Lading is Filed with the Tariff ... 


The Surcharge was Authorized by Paragraph Four 
of the Carrier's Bill of Lading and Does Not 
Constitute "Greater Compensation" Than That 
Authorized by Its Tariff... 


Pree tie Br Sara aC ROR Cy: 


C. The Thirty-Day Filing Requirement Imposed By 
Section 18(b)(2) Was Complied With 


II. THE ASSESSMENT OF THE SURCHARGE DID NOT UNJUSTLY 
DISCRIMINATE AGAINST PETITIONER. ... 


III. THE SURCHARGE WAS EQUITABLE AND REASONABLE. 
CONCLUSION . . 


TABLE OF AUTHORITIES 
Statutes 
Public Law 85-810, 85th Cong., 2d Sess. 
Public Law 87-346, 87th Cong., lst Sess. . 


Section 2, Intercoastal Shipping Act, 1933, h6uU.S.c. 844. 


Section 16, Shipping Act, 1916, 46 U.S.C. 815. ... 


Section 17, Shipping Act, 1916, 6 U.S.C. C1LO3) <<. «As 

Section 18(b)(1), Shipping Act, 1916, 46 U.S.C. 817(b)(1). 

Section 18(b)(2), Shipping Act, 1916, 46 U.S.C. 817(b)(2). passim 
Section 18(bd)(3), Shipping Act, 1916, 46 U.S.C. 817(b)(3). Oye 
Miscellaneous 


U. S. Code Congressional and Administrative News, 1958. . 


COUNTERSTATEMENT OF THE CASE ~ 


This case arises out of a surcharge assessed against a shipper (pe- 
titioner International Packers Limited) by a water carrier (All Cargo 
Lines, intervenor herein) for services rendered petitioner's cargo of 
meat during a longshoremen's strike in late 1962 and early 1963. The 
facts are uncontroverted, and as stipulated by counsel they are recited 
in the initial decision of the Federal Maritime Commission hearing ex- 
aminer (JA 42-8). 

Briefly, the strike prevented the carrier from ‘discharging petition- 
er's cargo at Mobile, Alabama, the port of destination, from December 2), 
1962, until January 27, 1963 (JA 43). The carrier retained and cared 
for the cargo during this period and was therefore unable to otherwise 


employ the vessel (JA -l5). As a result, intervenor incurred additional 


expenses in excess of $60,000 (JA 46). The surcharge--amounting to 
1 
$10, 744.39--was imposed pursuant to paragraph four of the carrier's bill 


of lading which authorizes it to charge extra compensation for services 
2/ 
rendered because of a delay in the voyage (JA 48-9). Petitioner refused 


1/7 Intervenor assessed both the shippers and the consignees a surcharge 

~ of 125 percent of the ocean freight charge, absorbing 50 percent of 
the loss itself (JA 47). Since petitioner's basic freight rate was 
$8,595.51, it was requested to pay 125 percent of that amount, or an 
additional $10, 744.39 


2/ Paragraph reads, in pertinent part, as follows: 


For any service rendered to the goods as hereinabove provided, 
the carrier shall be entitled to extra compensation; and if in 
following the procedure permitted herein, the length or duration 
of the voyage of the ship is increased the shipper and consignee 
shall pay proportionate additional freight, all of which shall 
be a lien on the goods. 
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to pay the additional charge and instead posted a bond pending a deter- 
mination of the validity of the charge. An investigation for that pur- 
pose was instituted by the Commission in July 1963 (JA 1-5). As the 
facts were uncontroverted, an evidentiary hearing was not necessary. 
After receiving briefs and hearing argument, the examiner upheld the le- 
gality of the assessment (JA 0-65), and the Commission affirmed (JA 130- 


131). 


SUMMARY OF ARGUMENT 
I. Bill of lading provisions filed with a carrier's tariff are as 


much a part of the tariff as though printed separately therein, since 


section 18(b)(1) of the Shipping Act of 1916 (46.U.S.C. 817(b)(1)) re- 


quires that specimen bills of lading be included with tariffs filed with 
the Commission. Therefore, a charge authorized by a bill of lading filed 
with the Commission is also sanctioned by the tariff. 

Paragraph four of the intervenor's bill of lading explicitly en- 
titles it to additional compensation for services rendered a shipper's 
goods due to a delay in voyage. Accordingly, in making the surcharge, 
the intervenor properly invoked that provision of the bill of lading 
after a delay of more than one month caused it to suffer additional ex- 
penses exceeding $60,000. The statute does not require that rules and 
regulations affecting charges be expressed in dollar and cent terms. 

The thirty-day advance filing requirement of section 18(b)(2) of 


the Act was not violated since the carrier's bill of lading and tariff 


were on file for more than thirty days prior to the imposition of the 
surcharge. 
II. The surcharge assessed against petitioner was not discrimina- 
tory or unduly prejudicial in violation of sections 16 and 17 of the Act. 
II. Intervenor's imposition of a surcharge was equitable and rea- 
sonable. 
ARGUMENT 


I. INTERVENOR'S SURCHARGE DID NOT VIOLATE SECTION 18(b) OF THE SHIPPING 
ACT OF 1916. 


A. A Rate or Charge Authorized by a Bill of Lading is Also Sanc- 
tioned by a Tariff if the Bill of Lading is Filed with the 

Petitioner erroneously contends that bills of lading filed with the 
Commission cannot be considered part of a carrier's tariff, and that 
since the surcharge assessed against it was levied pursuant to a clause 
in the carrier's bill of lading, it is "not a rate or charge filed with 
the Commission" (Pet. Br. 13). The cases cited by petitioner to support 
its argument (Pet. Br. 13-16) hold that bill of lading provisions affect- 
ing a carrier's rates and services must be filed with the tariff to be 
effective. As the examiner noted, however, in none of the cases cited 


did the carriers attach or otherwise incorporate their bills of lading 


in the tariffs (JA 56-57). In 1958 section 2 of the Intercoastal Ship- 


ping Act of 1933 was amended to require that bills of lading be included 


in tariffs filed with the Commission (P. L. 85-810, 85th Cong., 2d Sess., 


(46 U.S.C. 84h)). The amendment made the filing requirement mandatory 
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rather than permissive at the suggestion of the Secretary of Commerce 
in order to codify the rule of the decisions cited by petitioner. (See 
the U.S. Code Congressional and Administrative News, 1958, p. 4093). 

The mandatory inclusion of bills of lading in tariffs was extended 
in 1961 to the foreign commerce of the United States by P. L. No. 87-36, 


87th Cong., lst Sess., which amended the Shipping Act of 1916, by the ad- 


dition of section 18(b)(1) (46 U.S.C. 817(b)(1)). That section, relating 


to the filing of rates and charges to and from the United States and for- 
eign ports, provides, in pertinent part, that "such tariffs shall include 
specimens of any bill of lading, contract of affreightment, or other docu- 
ment evidencing the transportation agreement." Enactment of this provi- 
sion reflected a Congressional desire to have carriers include bills of 
lading as part of their tariffs. By specifying that the tariffs "shall 
include" specimen bills of lading, Congress intended to incorporate the 
bills of lading into a carrier's tariff, thereby making the bill of lad- 
ing a part thereof. 

No purpose would be served by having the carrier reprint the terms 


and conditions of the bill of lading in the tariff itself. Accordingly, 


the carrier complied with both the cases relied upon by petitioner and 
with the specific mandate of section 18(b)(1) when it. attached its bill 


of lading to the tariff and filed both with the Commission. As filed, 
the bill of lading is an integral part of the tariff and the latter must 
be deemed to "include" the bill of lading. 


B. The Surcharge was Authorized by Paragraph Four of the Carrier's 


Bill of Lading and Does Not Constitute "Greater Compensation" 
Than That Authorized by Its Tariff 


Section 18(b)(1) of the Act provides that the carrier's tariff 
"shall contain . .. any rules or regulations which in anywise change, 
affect, or determine any part or the aggregate" of the carrier's rates 
or charges. Since a bill of lading filed with the tariff becomes a part 
thereof, rules or regulations contained in the bill must also be con- 
sidered to be a part of the tariff as though incorporated therein. 

The surcharge assessed against petitioner was instituted pursuant 
to the "rule or regulation" contained in paragraph four of the carrier's 
bill of lading entitling it to extra compensation for any services ren- 
dered the cargo in the event the length or duration of the voyage is in- 
creased. The facts as stipulated by the parties demonstrate that the 
intervenor retained petitioner's perishable meat cargo on board its ves- 


sel in refrigerated compartments during the period of the longshoremen's 


strike when the cargo could not be unloaded (JA Lh-45). The uncontro- 


verted facts also indicate that intervenor incurred expenses in the 
amount of $60,297.10 because of the prolonged length of the voyage (JA 


46). Finally, it is agreed that the carrier was unable to mitigate those 


expenses by (1) using its ship for Caribbean trade since the refrigerated 


compartments of its vessel contained petitioner's cargo (JA 44-45) or by 


(2) discharging the cargo at another port because no refrigerated storage 


facilities were available (JA 5). Thus, it is not disputed that the 
carrier performed additional services in retaining petitioner's cargo 
during the period of the strike, thereby enabling it to invoke paragraph 
four of the bill of lading. 

Petitioner argues that the surcharge was illegally imposed on the 
ground that the exact amount was not specified in the tariff, and that 
the levy constituted greater compensation thm that authorized by the 
tariff, in violation of section 18(b)(3) (Pet. Br. 16-20). In reject- 
ing petitioner's contention that the carrier should have provided for 
fixed charges to be applied in the event of strike and other delays, the 
Commission examiner observed that the carrier's procedure is the more 
equitable: 

The suggestion for establishing a fixed charge 
for such delays would probably lead to greater 
evil than an ad hoc determination of the costs, 
after the event, because the actual expenses of 
the carrier would have to be assessed under 2 
fixed formula. It would not be appropriate for 
the carrier to profit by a strike or casualty 
that results in delay or extension of the voyage. 
The charge here is not arbitrary, being related 
directly to the added expenses of the carrier. 
(JA 60). 

Moreover, section 18(b)(1) requires only that "rules or regulations" 


which affect any part or the aggregate of the charges be shown in the 
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tariff or bill of lading attached to or filed with the tariff. The car- 
rier complied with the statutory requirement by filing with the tariff 
a bill of lading containing such rules and regulations, i.e., those re- 
lating to charges for services rendered because of delay. Accordingly, 
the surcharge is not "greater compensation" under section 18(b)(3) than 


the rates or charges specified in the carrier's tariff. That section is 


inapplicable here since the levy is authorized by a tariff rule. 


We submit that in allowing the carrier compensation for additional 
services rendered, the language of paragraph four of the bill of lading 
was unambiguous. It was not necessary for the carrier to state specifi- 
cally that a longshoremen's strike resulting in delay was cause for the 


invocation of that paragraph. Petitioner was on notice that any delay in 
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the voyage would entitle the carrier to extra compensation. 


C. The Thirty-Day Filing Requirement Imposed By Section 18(b)(2) 
Was Complied With 


Petitioner incorrectly contends that the surcharge is unlawful under 
section 18(b)(2) since it was not published and on file with the Commis- 


sion for thirty days prior to being assessed (Pet. Br. 29-31). However, 


37 Petitioner cites no authority for its contention (Pet. Br. 35) that 


™ even if the carrier's bill of lading was properly filed, a delay due 
to a longshoremen's strike is not a delay within the purview of para- 
graph four of the bill of lading. We think it clear that since the 
"length or duration of the voyage" was increased as a result of the 
strike, that occurrence properly entitled the carrier to invoke the 
“extra compensation" provision of its bill of lading. 


that section relates to a "change" in a carrier's rates which results in 
an increase in the shipper's cost. Since paragraph four of the interven- 
orts bill of lading was filed with its tariff for more than thirty days 

before the charge was levied, it cannot be maintained that the assessment 


constituted a "change" in the rate. 


L7 "No change shall be made in rates, charges. .- . which results in an 

~ dncrease in cost to the shipper... except by the publication, and 
filing... of anew tariff... which shall become effective not 
earlier than thirty days after the date of publication and filing 
thereof with the Commission, ... ." 


II. THE ASSESSMENT OF THE SURCHARGE DID NOT UNJUSTLY DISCRIMINATE 
AGAINST PETITIONER. 
Although petitioner did not contend below that the surcharge was 
discriminatory (JA 52), it now states that: 
It is on the basis that other shippers on other 
vessels of the carrier may have been discriminated 
against that the shipper insists that there may be 
discrimination under Sections 16 and 17 of the Ship- 
ping Act, 1916. Its rights under these Acts /sic_/ 
have not been waived. (Pet. Br. 2h) 
It is hardly surprising that petitioner fails to discuss any specific 
evidence of discrimination, inasmuch as all shippers on the carrier's 
vessel were equally assessed (JA 47). In any event, absent a more 
direct presentation, petitioner cannot expect this Court to search 
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the record for evidence of discrimination. 
IIT. THE SURCHARGE WAS EQUITABLE AND REASONABLE. 


The record reveals that petitioner was aware of the possibility 


of a longshoremen's strike when its cargo was delivered to the carrier's 


vessel (JA 110). Furthermore, petitioner knew that it would have to pay 
inland transportation expenses if the cargo was discharged at another 

port (JA 110). It is undisputed that the freight could not be discharged 
elsewhere for lack of adequate storage facilities (JA iS), that petitioner 


37 The hearing examiner noted that petitioner "does not contend that 


sections 16 or 17 have been violated," and he concluded that "it 
will be unnecessary to discuss further any issues based on sections 
16 and 17." (JA 52) 


warned the carrier that the latter would be liable for cargo damage 


resulting from ‘the unavailability of proper refrigerated facilities 


(JA 5), and that the expenses of transporting the cargo from a foreign 
? & 


port to its destination in the United States would have been about 
$30,000, all of which would have been borne by petitioner. The expenses 
ineurred by the carrier in retaining the goods exceeded $60,000 (JA 46), 
and the carrier voluntarily agreed to assume half this amount although 
not required by paragraph four of its bill of lading to do so. We submit 
that under these circumstances, the imposition of a $10,744.39 surcharge 


was Clearly reasonable and equitable. 


CONCLUSION 


The order of the Commission should be affirmed. 


Respectfuily submittea, 


Donald F. Turner, M.c. Miskovsky, 
Assistant Attorney General Solicitor 


Jerry Z. Pruzanksy, Walter #. Mayo ITI, 
Attorney Attorney 
Department of Justice Federal Maritime Commission 


Washington, D.C. 
Setober 18, 1965 
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POINT | 


The surcharge assessed by the intervenor (All 
Cargo Lines) against the petitioner is invalid. 


Neither the brief of the intervenor Overseas Freight and 
Terminal Corporation (All Cargo Lines) nor the brief of 
the respondents Federal Maritime Commission-United 
States of America meets the main thrust of the petition- 
er’s brief, that is, that the 125% surcharge imposed by the 
carrier is a “rate”, “fare”, or “charge” in connection with 
the transportation of cargo between points on its own 
route, which was invalid because it was not filed and kept 
open to public inspection as required by the Shipping Act 
of 1916, as amended. 


Section 18(b) of the Shipping Act of 1916, as amended 
(46 U.S.C.A. §817) provides: 


“(b)(1) * * * every common carrier by water in 
foreign commerce * * * shall file with the Commission 
and keep open to publi¢ inspection tariffs showing all 
the rates and charges of such carrier * * * for trans- 
portation to and from United States ports and foreign 
ports between all points on its own route and on any 
through route which has been established. * * *” [Em- 
phasis added] 


Section 18(b)(3) provides: 


“No common carrier by water in foreign commerce 
** * shall charge or demand or collect or receive a 
greater or less or different compensation for the 
transportation of property or for any service in con- 
nection therewith than the rates and charges which 


ey) 


are specified in its tariffs on file with the Commission 
and duly published and in effect at the time; * * *” 
[Emphasis added] 


The intervenor’s position is that a longshoremen’s 
strike prevented the discharge of petitioner’s cargo from 
December 24, 1962 to January 27, 1963, and warranted 
the surcharge of 125% of the freight, to wit, $10,744.39, 
under the following provision of the earrier’s bill of 
lading: 


“For any service rendered to the goods as herein- 
above provided, the carrier shall be entitled to extra 
compensation; and if in following the procedure per- 
mitted herein the length or duration of the voyage 
of the ship is increased the shipper and consignee 
shall pay proportionate additional freight, all of 
which shall be a lien on the goods.” 


Petitioner contends (1) that the surcharge of 125%, 
amounting to $10,744.39 was not assessed pursuant to a 
rate or charge filed with the Commission. An examination 
of the tariff does not disclose any rate or charge or fare 
to which the shipper’s goods would be subject. (2) That 
delay due to a longshoremen’s strike is not one of the 
incidents which is encompassed within the scope of para- 
graph 4 of the carrier’s bill of lading. 


POINT Il 


The intervenor’s cases are inapposite. 


We have shown in the petitioner’s main brief that the 
carrier must set forth in its tariff provisions which affect 
the main rates. (See Puerto Rican Rates, 2 U.S.M.C. 117; 
Alaskan Rates, 2 U.S.M.C. 558; Transportation of Lumber 
Through the Panama Canal, 2 U.S.M.C. 143.) 
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The carrier was fulfilling its obligation, and not render- 
ing service to the cargo. 


The intervenor, in support of the surcharge, primarily 
cites five cases which are inapposite: 


Colonialgrossisternes Forening v. Moore-McCormack 
Lines, Inc., 178 F. 2d 288 (2d Cir. 1949) ; 

Alcoa S.S. Co. v. United States, 338 U.S. 421, 422 
(1949) ; 

Kroll v. Silver Line, 116 F. Supp. 448 (D.C. Calif. 
1953) ; 

The Wildwood, 133 F. 2d 765 (9th Cir. 1948), cert. 
denied, 319 U.S. 771 (1943) ; 

American Transp. Co. v. Swift d Co., 538 F. 2d 265 
(S.D.N.Y. 1931). 


The Moore-McCormack Lines case and the American 
‘Transp. Co. v. Swift & Co. case involve provisions like 


those contained in paragraph 4 of the carrier’s bill of 
lading in this case but the cases are not in point. 


In the first place, the incidents involved were not 
longshoremen’s strikes, and nothing contained in these 
cases indicates that a longshoremen’s strike would be con- 
sidered encompassed within the purview of the incidents 

recited in paragraph 4 of the carrier’s bill of lading. 


Secondly, at the time that the Moore-McCormack Lines 
case and the American Transp. Co. case were decided, 
Section 18 of the Shipping Act of 1916, as amended (46 
U.S.C.A. 817), had no provision for the filing of tariffs by 
carriers in foreign commerce of the United States. Ac- 
cordingly, there was no requirement for the filing of rates, 
fares and charges by carriers in foreign commerce, and the 
decision had only to be predicated upon the language of 
the bill of lading. 
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But Section 18 was amended by P.L. 87-346 in 1961 and 
by P.L. 88-103, in 1963, which is subsequent to the date of 
the Moore- McCormack Lines and the American Transp. Co. 
cases, and the statute now requires that the carriers in the 
foreign commerce of the United States file a tariff showing 
“all the rates and charges of such carrier.” The free- 
wheeling days of the carriers in foreign commerce ended, 
and whatever the law may have been prior to 1961 when 
P.L. 87-346 was enacted, it is now required that the tariff 
set forth all charges, and it is the violation of the require- 
ment to file all rates and charges that the petitioner con- 
tends invalidates the surcharge of 125% which was not 
filed. 


POINT III 


There is no similarity between the carrier’s sur- 
charge and recoveries by an owner in certain ad- 


miralty holdings. 


The intervenor endeavorgto liken a surcharge based on 
delay due to a longshoremen’s strike to certain prea 
holdings which it asserts support its position, viz. (A) 
General Average contributions, (B) freight prepaid, 
“goods or vessel lost or not lost” bill of lading clauses; 
(C) voyage frustrations preventing normal carriage and 
delivery of cargo. 


_A- 


There is no analogy between a general average situation 
and the circumstances of the present case. This is so 
because the two fundamental prerequisites of a general 
average situation are lacking in this case. They are re- 
ferred to in Congdon on General Average (Second Edi- 
tion), at page 10, as follows: 
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An imminent or impending physical peril common 
to vessel and cargo. 

A voluntary sacrifice or reasonable extraordinary 
expenditure to avert such peril. 


* it * * 


“It must always be borne in mind that the primary 
and indispensable requisite, and the very foundation 
upon which the law of general average is based, is a 
common peril to be avoided, the degree of such peril 
having been defined by the Court as follows: * * *” 
[Emphasis by author.] 


At page 11, Congdon cites numerous United States Su- 
preme Court cases interpreting the terms “imminent peril” 
and “impending danger”, including Star of Hope, 76 U.S. 
203, where, at pages 229-230 the Court designated the 
“three things that must concern in order to constitute a 
valid claim for general average contribution.” 


In the present case no imminent peril common to vessel 
and cargo existed. The vessel put into her contract port 
of destination without incident, where discharge was pre- 
vented by the strike of the longshoremen. The strike pre- 
sented no physical danger to the ship or cargo. Peti- 
tioner’s cargo was stowed in a refrigerated compartment 
of the vessel where it could remain fully protected for the 
duration of the strike. 


Dealing with the second element referred to by Congdon 
as essential to a general average situation, there was no 
voluntary sacrifice, nor did the ship make expenditures to 
save the venture from a peril, because no peril existed. 


In the “Star of Hope’ case cited by intervenor, the 
charges included crew’s wages, but these charges were 
expenses incurred while the vessel was in a port of refuge, 
76 U.S. at p. 776. 
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The circumstances in the “Star of Hope” case bear no 
analogy to the present situation, for that case presented a 
general average situation where the court found that the 
ship had encountered an imminent peril in consequence of 
which a sacrifice was made to avoid impending danger. 
The court held, applying the aforementioned fundamental 
law of general average, that the expenses incurred by the 
ship should “be assessed upon all in proportion to the 
share of each in the adventure.” (p. 228). Under the cir- 
cumstances of that case it was proper to apportion the 
expense of the crew’s wages, as well as other recoverable 
disbursements made by the ship directed towards the com- 
mon benefit occasioned by the peril over both hull and 
cargo interests. 


In the instant case there was no imminent peril, and no 
voluntary sacrifice was made by the intervenor. Conse- 
quently, intervenor’s reliance upon general average prin- 
ciples is misplaced. 


-B- 


The second analogy which the intervenor seeks to show 
is an analogy between its bill of lading clause which pro- 
vides “freight prepaid, goods or vessel lost or not lost” 
and Clause 4. This, similarly, is without merit. 


The cases cited in this respect all deal with situations 
where the carrier did not attempt to collect expenses in 
addition to the normal freight charge, as the intervenor 
herein seeks to do. As intervenor states at page 15 of its 
brief, the “freight prepaid, goods or vessel lost or not lost” 
provisions permits a carrier “to receive full freights with- 
out completing the voyage.” The language of such bill of 
lading provisions was sustained by the United States 
Supreme Court in three cases reported in 248 U.S.: Allan- 
wilde Transport Corp. v. Vacuum Oil Co., at page 377; 
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International Paper Co. v. The Gracie D, Chambers, at 
page 387; and Standard Varnish Works v. The “Bris”, at 
page 392, upon the grounds that carriers and cargo inter- 
ests could so contract where there was absence of fault on 
the part of the carrier. 


However, intervenor’s argument that such clauses should 
be equated with its bill of lading Clause 4, under which it 
seeks to enforee payment of expenses amounting to an in- 
erease of 125% above the normal freight charge is, we 
submit, fallacious because the freight provision deals with 
a predetermined, certain sum agreed upon prior to the 
commencement of the voyage and set forth in the filed 
tariff. 


The Supreme Court opinions referred to above empha- 
size the definiteness of the “explicit declaration” by the 
parties for a sum certain in respect of a specified expense 
“definitely adopted”, that is, freight for the voyage (see 


Allanwilde Corp. v. Vacuum Oil Co., supra. The Supreme 
Court also commented upon a material feature favoring 
the validity of the clause—which does not exist in the 
present case, viz: 


“There were expected hazards and contingencies in 
the adventure and we must presume that the contract 
was framed in foresight of both and in provision for 
both.” (p. 385) 


In contrast to the aforementioned definitive features of 
the freight clauses—and the element of “expected hazards 
and contingencies” of the voyage, the surcharge which the 
intervenor under its bill of lading Clause 4 designates as 
“proportionate additional freight” because of the increase 
in the duration of the voyage due to the strike, is not predi- 
cated upon the performance of any service to cargo owners, 
but is a clause of an omnibus character, obviously designed 
to bail intervenor out of the payment of extra expenses 
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incurred during the strike and while the intervenor was 
fulfilling its obligation to care for the cargo. 


Intervenor’s clause 4 is not analogous to the aforemen- 
tioned freight clause because: (1) whereas the freight 
clause is definite as to amount and character of service to 
be performed by the ship, the “proportionate additional 
freight” assessed as a surcharge actually is not a freight 
charge but an aggregate of intervenor’s operating expenses 
which, at the time the contract of carriage was made 
could not be the contract anticipated by cargo interests— 
either as to amount or specification of the potential ex- 
penses; (2) no peril arose during the period intervenor’s 
ship was prevented from discharging her cargo; (3) inter- 
venor performed no service for petitioner’s benefit, but, 
rather, was fulfilling its obligation to the cargo. 


In admiralty actions by cargo owners against carriers 
for loss or damage to cargo, courts have uniformly re- 


jected the claims of cargo owners for damages special in 
character where the damage items are not within the con- 
templation of the parties. 


Intervenor’s clause 4 is analogous in character to such 
special damage situations, and if the provisions of the 
clause are enforceable, such ruling would subject cargo 
owners to all manner of surcharges, unanticipated by the 
parties and not arising out of the performance of any 
service for cargo’s benefit. 


Illustrations of the application of the “Special Damage” 
rule are found in: 80 Corpus Juris Secundum, p. 1058; 
Ruggles v. Buffalo Foundry & Mach, Co., 27 F. 2d 234, 235 
(6th Cir.); Winkler v. Compania Sud Americana de 
Vapores, 41 N.Y.S. 2d 67 (City Court of New York). 


In the Winkler case, supra, the Court said (p. 68): 
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«* * © The claim made by plaintiff for special dam- 
age in the sum of $450 (expenses incurred by agent 
as a result of spending 45 additional days in Panama 
at $10 per day) and in the sum of $190 (additional 
transportation expenses of plaintiff's agent by air- 
plane on his return to New York), aggregating $640, 
is dismissed and eliminated from the case. It is clear 
that no such special damage was within the contem- 
plation of the contracting parties, was not within the 
contract of carriage or shipment, and nothing con- 
tained in plaintiff's bill of particulars indicates that it 
was, or that defendant was put on notice of any special 
circumstances calling for such special, or far-fetched 
damages. And it is only fair to say that this claim of 
extraordinary damage is very much more far-fetched 
than the claims disposed of in Chapman v. Fargo, 22: 
N.Y. 32, 119 N.E. 76, L.R.A. 1918F, 1049, Ann. Cas. 
1918E, 1054, and in Rives v. American Railway Ex- 
press Co., 227 App. Div. 375, 237 N.Y.S, 429. It seems 
clear to me that not by the furthest stretch of the 
imagination may plaintiff prove the two aforesaid 
items totaling said amount of #640 and his claim 
should be reduced accordingly at this time. * * *” 


Similarly, the expense items claimed by intervenor 
herein are not within the contract of carriage, as appears 
in the following discussion. The provisions of paragraph 
4 of intervenor’s bill of lading are sct out in the footnote 
on pages 2-3 of intervenor’s brief. The concluding sen- 
tence of Clause 4 is: 


“For any service rendered to the goods as hereinabove 
provided, the carrier shall be entitled to extra com- 
pensation; and if in following the procedure permitted 
herein, the length or duration of the voyage of the 
ship is increased the shipper and consignee shall pay 
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proportionate additional freight * * 


added.) 


(Emphasis 
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As appears above, any right intervenor may have to 
extra compensation under Clause 4 is conditioned upon 
(1) service rendered the goods (2) in following the pro- 
cedure described in Clause 4. 


We have heretofore stated that intervenor did nothing 
more in relation to petitioner’s cargo than to remain in 
the port of destination awaiting the termination of the 
strike—an obligation of caring for the cargo which it 
had taken on board its vessel. The situations envisioned 
in Clause 4 give intervenor a claim for extra compensa- 
tion, when the affirmative action referred to in that clause 
has been rendered the goods, not when it is fulfilling its 
obligations to the cargo. 


The procedures specified in Clause 4 by which inter- 
venor earns such extra compensation appear in the fol- 
lowing summary: 


(1) “* * * the carrier or the master may before, 
during or after loading * * * require the shipper or 
other persons entitled thereto to take delivery at port 
of shipment and upon failure to do so may discharge 
and warehouse or otherwise store the goods.” 


As there was no delay at the port of shipment, the 
above quoted procedure is inapplicable. 


(2) “* * * the ship may proceed or return, directly 
or indirectly to or stop at any such port or place 
whatsoever as the master or the carrier may con- 
sider safe or advisable under the circumstances, and 
discharge the goods * * * at any such port or place.” 


As the proof establishes, intervenor did not take the 
foregoing action. 


(3) “* * * the carrier may retain the cargo * * * until 
the return trip, or until such time as the carrier or 
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master thinks advisable and discharge the goods 
at any place * * * including the port of shipment 


“_* > 


As the proof shows, intervenor did not retain the cargo 
until the return trip, nor did it discharge the same at the 
port of shipment, on the contrary, intervenor’s ship re- 
mained in port of discharge awaiting the termination of 
the strike. 


(4) “* * * the carrier or master may discharge and 
forward the goods or any part thereof, by any means, 
rail, water, land or air * * * at the expense of the 
goods *.? brie 


As the proof shows, none of the foregoing procedures 
was adopted by the intervenor. 


It appears, therefore, that the provision of intervenor’s 
contract with the petitioner gives the former no basis for 
claiming extra compensation, because it did not perform 
any of the acts specified in Clause 4 to earn the same. 
Intervenor evidently assumes that by performing no 
service for the goods but remaining inactive through the 
period of the strike and simply fulfilling its obligations, 
it is entitled to the extra compensation referred to in its 
Clause 4. 


We submit that such assumption finds no support in 
the provisions of Clause 4 and, as appears in the fol- 
lowing discussion of the third situation (which follows) 
the cases cited by intervenor, similarly, do not support its 
contention. 
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_-C- 


The third situation relied upon by intervenor is that 
where a strike frustrates a carrier from normal per- 
formance, the “carrier has the duty to take proper steps 
with due regard to the interest of all cargo on board to 
effect earliest delivery.” It simply waited for the termina- 
tion of the strike. 


Intervenor cites Kroll v. Silver Line, 116 F. Supp. 443 
(D.C. Calif. 1953). In that case the ruling was that, in 
addition to the ocean freight, the carrier was entitled, 
in the way of additional expense, only to the rail charges 
for the return of the cargo from the unstruck port to 
the contract port of destination. 


We have no criticism of the decision in the Kroll case, 
supra, or the other cases cited in intervenor’s brief, where 


the carrier was held entitled to agreed freight charges, 
as distinguished from the miscellaneous items of expense 
intervenor seeks to collect from the petitioner for taking 
no action in relation to cargo interests, except remaining 
in a strikebound port. 


Our criticism is directed against intervenor’s assump- 
tion that the circumstances in the Kroll case are analogous 
to those in the present litigation. We submit that the 
lack of similarity is readily apparent, for in the Kroll 
case, the carrier took affirmative action when it arranged 
for the shipment by rail of the consignee’s cargo from 
an open port to which the ship had proceeded when pre- 
vented from discharging at the strikebound port of desti- 
nation. For that service the carrier was held entitled 
to rail charges back to the bill of lading port of destina- 
tion. 
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In the present case, intervenor performed no similar 
service, indeed, it did nothing but sit out the strike in 
the bill of lading port of destination, for which it now 
demands extra compensation. 


It will be noted that intervenor, in referring to admir- 
alty situations in support of its contention for extra 
compensation, omitted any reference to a fundamental 
concept of admiralty practice, i.e., that admiralty is equity. 


In Schoenamsgruber v. Hamburg Line, 294 U.S. 454, 
the Supreme Court said (p. 457): 


“* © * courts of admiralty have capacity to apply 
equitable principles in order the better to attain 
justice * * *.” 


And in The Lake Pachuta, 56 F. (2d) 627, aff’d. 60 F. 
(2d) 876 (2 Cir.), the District Court said (p. 629): 


«“* * * a debtor may (not) escape liability upon an 
obligation which he is equitably bound to meet; for 
in certain respects courts of admiralty act as courts 
of equity and according to what is just and right.” 


Intervenor, having invoked admiralty situations as 
pertinent to a determination of its rights, we submit that 
the equitable aspect of this case, in accord with admiralty 
principles, should similarly be considered in determining 
petitioner’s rights. 


We submit further that if equitable considerations are 
applied herein, the unprecedented and incredible position 
of intervenor to enforce a claim of 125% in excess of the 
normal freight charge because of detention of its ship by 
striking longshoremen in a situation involving no peril 
and where no service was performed for cargo interest, 
the decision should be in favor of the petitioner. 
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As the record herein shows, intervenor has adduced no 
proof that it, or any other carrier, has ever collected a 
similar charge (stipulation of fact) ; indeed, there is no 
proof that such a charge has ever been demanded by a 
carrier. 


The other cases cited by the intervenor deal with the 
right of the carrier to deviate and the effect of the deten- 
tion of vessels by the acts of sovereign powers. The 
American Transp. Co. v. Swift € Co., (53 F. 2d 265, 
S.D.N.Y. 1931) case is a case where the British officials 
held the ship up in Rotterdam in connection with war 
operations, and in the case of Colonialgrossisternes For- 
ening v. Moore-McCormack Lines, Inc., 178 F. 2d 288 
(2 Cir. 1949), the vessel carrying the cargo was returned 
to New York because of war conditions in Norway. Cer- 
tainly, a longshoremen’s strike cannot be considered a 
detention of the character imposed by governmental au- 
thority. 


In the case of The Wildwood, 133 F. 2d 765 (9th Cir. 
1943) where the voyage was abandoned and the ship 
returned to Tacoma, certain expenses were allowable and 
in addition there was a suit for damage to cargo. The 
additional expenses were allowed. 


In the case of Kroll v. Silver Line, supra, the carrier 
was permitted to deviate because of a strike and held that 
the carrier was not liable for rail charges to transport 
the goods to destination. 


As stated on page 4, the cases cited by intervenor ante- 
date P.L. 87-346 and are not controlling. 


POINT IV 


The carrier seeks to avoid the Congressional intent 
in the enactment of Public Law 87-346. 


The intervenor seems to temporize at times with its 
original position that the surcharge was made pursuant 
to a rate or charge which was filed and says that in any 
event the statute provides for the filing of rules and 
regulations, and that the surcharge was made pursuant 
to a rule or regulation, presumably the provisions of 
paragraph 4 of the bill of lading. 


When P.L. 87-346 was enacted, obviously Congress was 
intent on requiring carriers in the foreign commerce of 
the United States to file rates so that shippers and others 
could know what each carrier charged for transportation. 


There was no intention on the part of Congress to out- 
law general average contributions, contracts for prepaid 
and earned freight, either on the termination or frustra- 
tion of the voyage. So why would anyone expect to see 
any intention to accomplish these ends set forth in the 
legislative history of P.L. 87-346. 


It is the carrier in this case who conjured up the use 
of a vague provision in its bill of lading to effect an 
additional charge for the voyage, on the basis that the 
provision in Section 18(b)(1) for the insertion of rules 
and regulations in the tariff gave it the right to effect an 
additional charge for the voyage. 


It has been stipulated and found by the Hearing Exam- 
iner (1) that International Packers Limited (petitioner) 
was not aware of any instance where a surcharge was 
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collected and demanded for delays occasioned by a long- 
shoremen’s strike (J.A., p. 48). Nor has International 
Packers Limited been asked by any ocean carrier to pay a 
surcharge of the character involved herein, although it 
has been the consignee of cargoes laden on vessels tied 
up in United States ports by reason of longshoremen’s 
strikes. 


Neither intervenor nor the respondents have pointed 
to a single situation where a comparable surcharge has 
been levied because of a longshoremen’s strike. The car- 
rier herein has opened up a new field for assessing “addi- 
tional freight” (not different freight) and “extra compen- 
sation” and used a vague provision of the bill of lading, 
which obviously was never intended to apply to this 
situation. 


The intervenor also states (pp. 20-22) that its action, 
which is described as the “Intervenor’s Technique” does 


not involve discrimination and provides competition with 
equal notice of rate changes. 


It can hardly be said that the surcharge was a rate 
change. The carrier points to no change in its rate. 
Rather, it was an assessment in addition to the filed rate. 


First of all, the surcharge may have been assessed 
against all shippers on the “Cap Verde”, but there is no 
proof to show that it was assessed against any other ves- 
sels of the same line found in the same situation. 


It cannot be said that if the carrier charged 125% on 
one ship that it could not charge 200% or 10% of its 
alleged costs on other ships or on other voyages of the 
same ship. This is a freedom of fixing rates which Con- 
gress sought to eliminate by Public Law 87-346. It may 
involve a discrimination from which the Congress tried to 


17 


insulate the shippers because there is no showing that ship- 
pers on other vessels were charged the same. 


As far as notice to the shipper is concerned, it certainly 
cannot be said that there was any stability in the surcharge 
that was made, for the petitioner first knew of the sur- 
charge against it when it demanded its cargo at the port 
of destination. Whether petitioner would have shipped 
its cargo on the vessel if the surcharge was not a vague, 
hidden time bomb is uncertain. We are sure that com- 
petitive stability would result if the surcharge were dis- 
closed, because other lines did not effect the surcharge, and 
this line only assessed the surcharge at the time the cargo 
was delivered. 


If it was intended that there was to be charge for delay 
due to a longshoremen’s strike, as for other delays for 
which the carrier intends to assess a charge, the carrier 
should be required to file a tariff which would provide for 


the daily rate of, say, $1,000 or $1,500 just as charges are 
made for demurrage for the number of days during which 
the ship was delayed due to longshoremen’s strikes. The 
shipper could read the tariff and pick its carrier, in which 
ease it would not be subject to the exaction of some 
$10,000 as a surcharge, under a vague provision of a bill 
of lading which apparently never has been used as the 
basis of a surcharge where delay was occasioned by a 
longshoremen’s strike. 


As a matter of fact, the intervenor’s brief seems to con- 
cede that the surcharge was not recited in exact terms in 
the tariff pursuant to Section 18(b)(1), and now seems 
to argue the doctrine that under the provisions of the 
tariff permitting the filig of “rules and regulations” the 
Congress was providing the carrier with a basis for nulli- 
fying and circumventing the provisions of the Act with 
respect to filing all rates and charges for transportation 
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and invested the carrier with a power to substitute for the 
filed rates vague provisions which the carrier classifies as 
rules and regulations, general and amorphous in nature. 
Tariffs which allow the carrier alone to exercise an option 
which would alter rates have been denounced as creating 
uncertainty among shippers, Intercoastal Rates of Amer.- 
Hawaiian S.S. Co. et al., 1 U.S.S.B.B. 349. 


In Oakland Chamber of Commerce v. American Mail 
Line, Ltd.. 1 U.S.S.B.B. 314, 317, a tariff provision which 
made “subject to additional rates in accordance with the 
regular recognized cost of transferring cargo, ete.” was 
held unlawful. The Full Commission’s predecessor stated: 


“The quoted matter is ambiguous and indefinite. 
How the ‘regular, recognized cost’ is to be determined 
is not stated. * * * There may be several methods with 
widely varying costs.” 


Time and again the Commission has stated that tariffs 
must be specific and plain (see: Gelfand Mfg. Co. v. Bull 
9.8. Line. Co., 1 U.S.S.B.B. 170, 171. 


Time and again the Commission has stated that the ship- 
per has a right to determine from the tariff the exact price 
of the transportation to him, as well as to his competitor 
(see: Certain Tariff Practices of Sea-Land Service, 7 
F.M.C. 504, 509. The rights of shippers are applicable in 
foreign commerce, since Congress has enacted legislation 
virtually identical with the Intercoastal Act of 1933. 


The Hearing Examiner (and Full Commission) has 
correctly stated the problem, but fails to implement the de- 
tails of the statute. Instead, the Hearing Examiner finds 
an ad hoc rate determination on an individual voyage basis 
to be a permissible practice, (J.A. 59-60) because, as the 
Hearing Examiner states, no solution has been suggested 
that is superior to that employed by the carrier and be- 
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cause none such have occurred to the Examiner (J.A. 60- 
61). 


What is more, if the law permits an exaction such as 
claimed by the carrier under the bill of lading provision, 
there is no reason why the carrier could not surcharge 
shippers for extra time caused by delays at loading and 
discharging ports, allowable deviations, bad weather, 
storms, and like incidents which prolong the voyage. 


The Examiner also makes a distinction which the Con- 
gress has not made (.J.A. 60-61). The Examiner has held 
in effect that the cases cited are of limited applicability 
because they dealt with regular determinable voyage 
charges rather than the supposedly undeterminable charges 
of the instant case. But the Congress has made no such 
distinction between predictable and unpredictable rates, 
but has decreed that all rates for transportation or serv- 
ices in connection therewith must be specified regardless 


of their underlying nature, The filing of voyage tariff 
designations is not unchanged by law. 


Where can it be said that these “rates and charges” on 
which the surcharge was based are “specified” in the car- 
rier’s tariffs “on file with the commission”? 


POINT V 


The petitioner has not waived any issues raised 
before the Hearing Examiner. 


The intervenor makes three pleas in abatement, that is, 
that the petitioner may not urge because not raised before 
the Commission: 
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the issue of discrimination (violation of sections 16 
and 17 of the Shipping Act of 1916, as amended) ; 


the incorporation by reference of the bill of lading 
in the tariff; and 


failure to give thirty days notice of change. 


The petitioner submits that these three issues were 
raised before the Examiner and before the Full Commis- 
sion on exceptions duly taken (see exceptions of inter- 
venor, JA 66-67, A-2, A-3, A-4, B and C-3). 


The cases cited by the intervenor on this point are 
inapposite—they involve a failure to take exceptions and 
thereby raise the issues. 


In N.L.R.B. v. New England Tanker Industries, Inc., 
302 F. 2d 273 (1st Cir. 1962), exception was not taken. At 
page 278 the Court said: 


“Respondent filed an extensive list of exceptions to the 
Intermediate Report of the Trial Examiner with the 
Board. The point now sought to be urged here was 
not filed among these exceptions.” 


In N.L.R.B. v. Giustina Bros. Lumber Co., 253 F. 2d 371, 
374, (9th Cir. 1958) exception was not taken and the Court 
said: 


“Assuming respondent by exceptions attempted to 
raise the questions of the Union’s violation of Sec- 
tion 8(d) those exceptions are so ambiguous as to be 
totally ineffective to adequately apprise the Board of 
respondent’s intention to assert and rely on the al- 
leged 8(d) violation.” 


In Magnet Cove Barium Corporation v. United States, 
175 F. Supp. 473, 475 (S.D. Tex. 1959) exception was not 
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taken, but petitioner sought to substitute a general state- 
ment for the exception and the Court said: 


“Thus the plaintiff made no inquiry for more than 
twelve months, failed to raise the point in its motion 
to reopen of July 12, 1957; and gave the question 
most trite and superficial treatment in its motion of 
December 16, 1957.” 


It is apparent, therefore, from these three cases that an 
exception brings the matter before the Examiner. 


In addition, these three points were involved in the 
argument before the Full Commission. 


There is no claim that the conventional discrimination 
is present in this case, that is, that different shippers on 
the same voyage were charged different rates. However, 
the clement of discrimination was excepted to (J.A., p. 


66D) and was adverted to before the Full Commission in 
the brief (J.A., pp. 83-84), because petitioner feels that 
consideration should be given by this Court as to whether 
the surcharge is discriminatory, in that it was never 
charged in any other case of a longshoremen’s strike so 
far as the record shows or so far as is known. The point 
is now urged before this Court. 


Nor has the petitioner waived its objection to the ruling 
that the thirty-day provision for notice of change is re- 
quired. An exception to the ruling of the Hearing Exam- 
iner was taken (J.A., p. 66) and the subject was consid- 
ered by the Full Commission (J.A., p. 116). 


Briefly, the position of the carrier and the respondents 
on this issue is that the filed tariff, with the bill of lading 
attached providing in paragraph 4 for “extra compensa- 
tion” and “additional freight” constituted a filing with the 
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Commission of the carrier’s tariff. Since paragraph 4 of 
the bill of lading was on file for more than thirty days 
before the charge was levied, there can be no “change” 
in the carrier’s tariff. 


We are inclined to agree with the carrier’s position that 
the surcharge involved no “change” in the rates, but we 
do say that the surcharge was not predicated on any rate 
or charge which was filed, and is therefore invalid. An 
exception was taken and the point mentioned before the 
Commission to keep the point open for consideration by 
this Court. 


The third objection is that the validity of the incorpora- 
tion of the bill of lading in the tariff, as found by the 
Hearing Examiner, was waived. However, an exception 
was taken to the holding of the Hearing Examiner that 
the incorporation of the bill of lading by reference in the 
tariff was valid (J.A., p. 66) and the point was submitted 
to the Full Commission (J.A., p. 67, 76, 77). 


Even assuming a proper incorporation of the bill of 
lading, the question still remains whether the charge as- 
sessed against the shipper was filed. We say it was not. 


So while these three points which the intervenor says 
were waived are interwoven with the main thread of the 
argument, the main point to be considered involved the 
proposition that the carrier did not file with the Commis- 
sion a rate or charge on the basis of which the surcharge 
was predicated (46 U.S.C.A. 817(b)(1)), but charged a 
greater and different compensation in violation of the 
statute (46 U.S.C.A. 817(b) (3)). 
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POINT VI 


A longshoremen’s strike is not an unusual occur- 
rence in the shipping industry. 


The Hearing Examiner has found that a longshoremen’s 
strike is an unforeseen complexity of ocean transportation 
and that a surcharge based upon the delay in discharging 
the vessel was properly assessed under paragraph 4 of 
the carrier’s bill of lading, in which it provided for “extra 
compensation” and “additional freight” for alleged serv- 
ices rendered. 


The frequency and continual re-oceurrence of strikes in 
the history of shipping indicates that they are far from 
unforeseen events in the shipping world. Carriers in all 
trades face risks of delays, storms, deviations, unavail- 
ability of berths, but customarily provide for these delays 
in their rate structure. 


The strike in question was the subject of concern for 
the shipping industry for a period of time in excess ot 
six months prior to the arrival of the ship at Tampa, 
Florida. As a matter of fact, it was a matter of concern 
before the ship commenced the voyage. The strike was 
enjoined at the outset, and the incidence of the stoppage 
was ascertainable months before the outbreak of the 
strike—all of which was not only foreseeable, but was a 
matter of calculation by all the parties. The only element 
which might be considered unforeseeable was whether the 
strike might actually take place on schedule. This ean 
hardly be considered an “unforeseen complexity of ocean 
transportation”. 


The Hearing Examiner has found that the parties did 
not contend that a strike was not encompassed within the 


24 


incidents which would bring Clause 4 into play. This is 
not a correct statement of the petitioner’s position at this 
time: nor a correct statement of the hearing counsel’s posi- 
tion and the then-intervenor’s petition before the Hearing 
Examiner. 


Apart from the consideration that the interpretation of 
the terms of a written contract may not be within the 
province of a Hearing Examiner’s jurisdiction, it has been 
and is respectfully submitted that there is nothing in the 
provisions of paragraph 4 of the bill of lading to indicate 
that a longshoremen’s strike was one of the incidents 
contemplated within its terms. 


Conclusion 


The surcharge of $10,744.39 as “additional freight” or 


“extra compensation” on the basis of the bill of lading 
provision involved is improper. The determination of the 
Hearing Examiner and of the Commission should be 
reversed and the charge held invalid. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA circurr. 


No. 19,271 


INTERNATIONAL PACKERS, LIMITED, 
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FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents, 


OVERSEAS FREIGHT AND TERMINAL CORPORATION, 
Intervenor. 


On Petition For Review Of Order Of | 
Federal Maritime Commission 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Petitioner, International Packers, Limited, seeks review of an or- 
der of the. Federal Maritime Commission (JA 128-131) dismissing an 
investigation instituted on its own motion to determine whether inter- 


venor, Overseas Freight and Terminal Corporation, operator of the 
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common carrier, All Cargo Line, violated sections 16, 17 and/or 18(b), 


Shipping Act, 1916 ; (JA 1-5). More specifically, the Commission had 


sought to determine whether any of those sections had been violated when, 
following a longshoremen's strike, the carrier, pursuant to provisions in 
its tariff bill of lading filed with the Commission, had apportioned among 
shippers and itself the extra expenses it incurred as a result of the strike. 
Petitioner, a Shipper, intervened below in an unsuccessful attempt to have 
the apportionment of expenses ruled unlawful. A motion by Overseas 
Freight and Terminal Corporation to intervene before this Court was 
granted (JA 132-134). 


I, 


THE STIPULATED FACTS 


Intervenor operates All Cargo Line, a common carrier operating 
between Western Europe and United States South Atlantic and Gulf ports 
under a tariff filed with the Federal Maritime Commission (JA 42), Ap- 
pearing on the filed tariff's cover is this notation (JA 42): 

"Transportation under the terms and conditions of 

this tariff is subject to the terms and conditions of 

the line's bill of lading..." 
Intervenor's bill of lading is attached to the tariff and filed with the Com- 
mission as required by section 18(b), Shipping Act, 1916. The entire bill 
of lading is set out at page 15 of the Joint Appendix and the pertinent por- 
tions of paragraph 4 of the bill appear in the Examiner's Initial Decision 
(JA 48-49) and below.” 


1 39 stat. 734-735, as amended 75 Stat. 764-766 (1961), 46 U.S.C. §§ 815, 816 
and 817(b). 


? In pertinent part paragraph 4 of the bill of lading reads as follows (emphasis 
added): "In any situation . . . whether existing or anticipated before commence- 
ment of or during the voyage, which in the judgment of the carrier or master is 
likely to give rise to risk of ... delay... or to give rise to delay or difficulty 
in arriving, discharging at, disembarking at or leaving the port of discharge or 
the usual or agreed or intended place of discharge or debarkation in such port, 
the carrier or the master may before, during or after loading or before the 

(continued on next page) 
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Petitioner has never alleged that it was unaware that its shipments 
were subject to paragraph 4 of the filed bill of lading.’ That provision is 
standard and is found in many bills of lading on file with the Commission 
(JA 46). Petitioner admits that it understood that a strike of longshore- 
men might occur in the United States at about the time petitioner was 


shipping its goods from Europe (JA 110). 


The events which gave rise to the Commission's investigation be- 


gan upon the arrival of intervenor's vessel, the CAP VERDE, at Tampa, 
Florida, on December 24, 1962, less than one day after a longshoremen's 
strike erupted (JA 43). Despite intervenor's diligent efforts to discharge 
its cargo at various Gulf ports, longshoremen refused and intervenor 
could not discharge (JA 43-45). It considered unloading in Puerto Rico 
or Mexico as was done by other strikebound carriers, thereby discharg- 
ing its obligations to the shippers (JA 44-46). Intervenor contacted peti- 
tioner, who, after reviewing the situation, informed intervenor that such 
discharge would not be satisfactory to it, and that additional surface 
transportation from Mexico would cost approximately $30,000 (JA 45-46). 
Accordingly, petitioner requested intervenor not to discharge its cargo 
in Mexico and intervenor acquiesced (JA 45-46). Petitioner admits that 


it would have had to accept the cargo in Mexico and obtain the surface 


ss (continued from preceding page) 
commencement of the voyage, require the shipper or other persons entitled thereto 
(1)to take delivery of the goods at port of shipment and upon failure to do so may 
discharge and warehouse or otherwise store the goods, or any part thereof, at the 
risk and expense of the goods...(2) or the ship may proceed or return, directly or 
indirectly to or stop at any such port or place whatsoever as the master or the 
carrier may consider safe or advisable under the circumstances, and discharge 
the goods . . . at any such port or place; (3) or the carrier... may retain the cargo 

. until the return trip or until such time as the carrier or master, thinks ad- 
visable and discharge the goods... at any place... including the port of ship- 
ment; (4) or the carrieror master may discharge and forward the goods or any part 
thereof, by any means, rail, water, land or air,... at the risk and expense of the 
goods ... For any service rendered to the goods as hereinabove provided, the 
carrier shall be entitled to extra compensation; and if in following the procedure 
permitted herein the length or duration of the voyage of the ship is increased the 


shipper and consignee shall pay proportionate additional freight, all of which shall 
be a lien on the goods." : 
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transportation at its own expense had intervenor proceeded to discharge 
there (JA 45-46). 


As a result of these actions, intervenor's vessel was idle in the 
Gulf for 33 days. Because the vessel had substantial refrigerated space, 
it was ideally suited for trading in the Caribbean, but could not do so 
with petitioner's cargo, all refrigerated, on board (JA 43-46). 


When the strike terminated, intervenor found that its additional 
out-of-pocket expenses for the 33-day delay totaled $60,297.10 (JA 43- 
46). This in no way included any potential profit it might have made had 
it not been strikebound, Intervenor, then, in accordance with paragraph 
4 of its bill of lading, apportioned to itself 50 per cent of the additional 
expenses and the remaining 50 per cent among shippers and consignees, 
including petitioner, on a uniform basis. This apportionment required 
imposing upon each shipper, including petitioner, a surcharge amounting 
to 125 per cent of its basic freight charge (JA 47-48). No objection has 
been made as to the reasonableness of the surcharge percentile or to the 


division as between the ship and the cargo. 


In arguing the illegality of this additional charge, petitioner seeks 
to avoid any obligation under paragraph 4 of the bill of lading. Petitioner 
does not suggest any alternative interpretation of the bill of lading nor 
any other course of action which might be more appropriate or correct 
under the circumstances, let alone one which by comparison to inter- 


venor's surcharge would prove the latter unlawful. 


I. 


THE ISSUES BEFORE THE EXAMINER 
AND THE INITIAL DECISION 
The Commission's notice of investigations (JA 1-5) cited four pos- 
sibly relevant provisions of the Shipping Act: Sections 16 First, 17, 
18(b)(2) and 18(b)(3), each set out at page 15 of petitioner's brief. Hear- 


ing Counsel, representing the Commission in the formal investigation, 
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conceded that no violations of sections 16 and 17, Shipping Act, 1916, 
could be based on the facts (JA 52). Hearing Counsel stated that there 
was no question of "preference," "prejudice," or "discrimination" un- 
der section 16 First, or the first paragraph of section 17. He also stat- 
ed that section 17, second paragraph, was not applicable as it pertained 


to terminal and similar services not in issue. 


Petitioner, who had intervened below, did not attempt to establish 


in its submissions to the Examiner that the carrier had violated sections 


16 or 17 in any respect. The Examiner found no violations of these pro- 


visions (JA 52). 


Petitioner and Hearing Counsel urged the Examiner to hold that 
sections 18(b)(2) and (3) had been violated on the theory that intervenor 
could not assess a charge against Shippers or consignees except upon 
30 days’ notice or with the special permission of the Commission; that 
the bill of lading cited was not effective because it was attached to the 
carrier's tariff and not physically reset or retyped in'the body of the 
tariff; and that the cited paragraph of the bill of lading was too vague 
and indefinite to satisfy the requirements of sections 18(b)(2) and (3) 
(JA 53-54). The Examiner explored carefully each of these arguments 
and rejected them, holding that nothing in the Shipping Act precluded 
the continued use of provisions such as paragraph 4 of the bill of lading 
(JA 54-64). He found that provision to be adequate to meet a myriad of 
"unknown, unforeseeable complexities of ocean transportation” (JA 60- 


61). 


I. 


ISSUES BEFORE THE COMMISSION 
AND ITS DECISION 
Hearing Counsel excepted only to the Examiner's findings with 
respect to sections 18(b)(2) and (3), arguing almost exclusively that 
paragraph 4 of intervenor's bill of lading lacked sufficient specificity 
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to satisfy the requirements of these sections (JA 67-78). Before the 


Commission, Hearing Counsel did not repeat the argument that attach- 
ment of the bill of lading to the tariff did not constitute a sufficient 
filing (JA 67-78, 91-102, 112-120). 


Petitioner filed numerous exceptions, objecting to many of the Ex- 
aminer's findings and statements (JA 66-67). Petitioner's supporting 
brief, however, argued almost the same theory as Hearing Counsel; 1.€., 
that the decision would "subvert 18(b)"’ in that the bill of lading lacked 
definiteness and specificity. Additionally, Hearing Counsel and petitioner 
contended that the strike was not so unusual as to require invocation of 
a provision such as paragraph 4. They suggested, in generalities, that 
the carrier could absorb or take care of such extraordinary expenses in 
some way other than the bill of lading provision, for example, by a gen- 
eral rate increase. Petitioner's brief to the Commission did not men- 
tion sections 16or 17, or petitioner's prior argument that attachment 
to the tariff of the bill of lading was insufficient (JA 79-86). 


The Commission noted that these arguments constituted only re- 
argument of issues and contentions resolved by the Examiner (JA 130- 
131). It then found the Examiner's disposition of the issues raised to be 
"well founded and proper" and unanimously adopted his decision as its 
own (Jbid.). 


SUMMARY OF ARGUMENT 


The petitioner is foreclosed from raising here issues not argued 
before the Commission. The fact that in petitioner's exceptions to the 
Examiner's decision (but not in petitioner's brief to the Commission), 
mention was made of certain matters the petitioner attempts to argue 
here, does not entitle petitioner to argue them. More specifically, the 
following issues, having been decided by the Examiner, and decided 
correctly, and not having been argued before the Commission, may not 
now be argued: 


q 
Whether sections 16 and 17, Shipping Act, 1916, 


were violated? 


Whether incorporating into the tariff by reference 
the terms of the bill of lading and attaching the 
bill to the tariff constitute compliance with the 
tariff filing requirements of section 18(b)(1), 
Shipping Act, 1916? 


Whether intervenor should have given thirty days 
notice before apportioning the strike-caused ex- 


penses? 


The Commission correctly concluded that intervenor had not 
violated section 18(b). In the first place, bill of lading provisions sim- 
ilar to paragraph 4 of intervenor's bill — entitling carriers to additional 
compensation (or to the agreed compensation but for less services than 


contemplated) because of costly intervening events beyond the carrier's 


control — have consistently been held lawful and proper. 


In the second, Congress, when it enacted section 18(b) in 1961, 
did not intend to overrule such well established, and well accepted ship- 
ping law as that which has grown up around standard bill of lading pro- 
visions such as paragraph 4 of intervenor's bill. Section 18(b)(1) re- 
quires the filing of not only "rates" and ''charges" but also of all "rules 
or regulations which in anywise change, affect or determine” the “afore- 
said rates, or charges. . ."" From this it is apparent that Congress 
realized that some practices (¢.g., as here, the allocation of unpredict- 
able, strike-caused expenses) cannot be provided for in a tariff more 
precisely before the event than by stating and filing'the "rule of regula- 
tion" (e.g., paragraph 4 of intervenor's bill of lading) which is to "de- 
termine" the rate if and when the unpredictable event occurs. What is 
more, the strong legislative history support peritioner would need to 
overturn and outlaw heretofore well-accepted maritime practices is 


non-existent. Indeed, petitioner has cited none whatever. The lack of 
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merit in petitioner's contention that intervenor's bill of lading frustrates 


the purposes of the Shipping Act is spotlighted by the fact that the Com- 


mission, the agency having both primary jurisdiction and impartial ad- 


ministrative expertise, thinks otherwise. 


Thirdly, the intervenor's bill of lading is not, as petitioner claims, 
vague, ambiguous and unenforceable. To the contrary, it is sufficiently 
definite and precise in dealing with the consequences of the unpredictable, 
for it provides a fair and non-discriminatory basis of understanding and 
agreement between carrier and shipper. Furthermore, no one has sug- 
gested any tariff or bill of lading provision so manifestly superior to 
that employed by intervenor that its provisions could be found to have 


violated section 18(b). 


Although petitioner contends that the facts of this case did not 
entitle intervenor, under paragraph 4 of the bill of lading, to impose a 
surcharge, clearly they did. Fair apportionment of strike-caused ex- 
penses, incurred while rendering the shipper the continuing refrigerated 
service intervenor rendered here (rather than discharge the cargo in 
Mexico or elsewhere as intervenor had a right to do), falis squarely 


within the terms of paragraph 4. See ftn. 2, infra. 


Finally, and for none of the other separately valid and sufficient 
reasons hereinbefore stated, petitioner's attempt to prove that inter- 
venor has violated section 18(b) must fail. The tariff and bill of lading 
under which intervenor acted were long ago filed with and accepted by 
the Comrrission. Unless and until rejected by the Commission, that 
tariff and the attached bill of lading must serve as the guiding and con- 
trolling documents for anyone seeking to determine the respective rights 


and obligations of the shipper and the carrier. 
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ARGUMENT 
I. 


PETITIONER MAY NOT RAISE ISSUES 
NOT ARGUED BEFORE THE COMMISSION 


Basic to the doctrine requiring parties to exhaust their adminis- 


trative remedies before seeking appellate court review is the rule that 


objections not urged before the administrative agency shall not be con- 
sidered by the reviewing court. Gearhart & Otis, Inc. v. S.E.C., No. 
18,817, D. C. Cir., June 30, 1965, pp. 3-4; see generally 3 DAVIS, AD- 
MINISTRATIVE LAW, §20.06 (1958). Three arguments which petitioner 
asserts herein must be rejected if for no other reason — and there are 
other independently good and sufficient reasons — than that they were 


not argued to the Commission after being rejected by the Examiner. 


A. Petitioner Advances Three Issues Properly 
Decided by the Examiner and Not Argued 
Before the Commission 


1. Whether sections 16 and 17, Shipping 
Act, 1916, were violated? 


As its first question presented, petitioner asks whether sections 
16 First and 17 (First paragraph), Shipping Act, 1916, have been violated. 
Although these sections were cited in the notice of investigation, the Ex- 
aminer noted that petitioner did ''not contend that sections 16 or 17 have 
been violated" (JA 52). He added (Ibid.): 


"Hearing Counsel states that they [sections 16 or 17] 
have not been violated, pointing out that in this case 
the same charge was assessed against all consignees 
equally and therefore there can be no contention that 
section 16 First was violated. He concludes that 
since in all prior Commission cases bearing upon 
the regulations and practices covered by section 17 
it has been held that the language is directed towards 
handling property at terminals and not toward rate 
making functions concerned with ocean line hull [sic] 
movement of property, that section 17 is therefore 
not applicable. These conclusions are sound and 
therefore it will be unnecessary to discuss further 
any issues based on sections 16 and 17." — 
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Indicative of the fact that the Examiner's decision may not be fault- 
ed on this point is the fact that petitioner has not tried to do so. It did 
not make such a contention before the Commission. In its brief to this 
Court, although stating it as the first question presented, petitioner has 
offered no argument to counter the Examiner's holding. Thus, quite 
clearly, it has abandoned and thereby mooted the issue. 


2. Whether incorporating into the tariff by 
reference the terms of the bill of lading 
and attaching to the tariff the bill 
constitute a proper filing? 


Prior to the Examiner's initial decision, Hearing Counsel and peti- 
tioner had argued that intervenor's bill of lading is not a part of its tariff 
because the bill's terms were not reproduced in the tariff even though 
they were incorporated therein by reference and a copy of the bill was at- 
tached to the tariff. In support they cited numerous cases in which bill 
of lading provisions were held inapplicable because not reproduced ina 
filed tariff. 


The Examiner, however, rejected this argument and pointed out 
that the cases relied upon by Hearing Counsel and petitioner dated from 
a time when it was not required that copies of bills of lading be filed as 
parts of tariffs. The cases, he said, "are no longer germane" (JA 54, 
adding: 
"However, it must be concluded that in those cases 
a specimen of the bills of lading of the carriers 
was not in fact attached to the tariff and that this 
is why the Commission required parts of the bill 
of lading to be printed in the tariff." (JA 56) 
Petitioner again herein cites and relies upon the same cases (petitioner's 
brief, pp. 13-16), without attempting to answer or to rebut the Examiner's 
analysis and rejection of them. Despite this, the Examiner also pointed 
out that a 1958 amendment to the Shipping Act, P. L. 85-810, 72 Stat. 977 
(1958), requires that bills of lading, in their entirety, be included as part 
of the filed tariff (JA 56-58). Thus, it was clear to the Examiner, and to the 
the Commission, that this requirement superseded previous decisions of 
the Commission. Intervenor complied with the statutory requirement. 


Here again, petitioner abandoned this point in its argument to the 
Commission (JA 79-86, 103-111). Now, belatedly, it attempts to revive 
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it. But this should not be permitted, for as the Supreme Court said in 
United States v. Tucker Truck Lines, 344 U.S. 33, 37 (1957), ".. . [The] 
Court should not topple over Administrative decisions unless the Adm inis- 
trative body not only has erred but has erred against objection made at 


the time appropriate under its practice." 


3, Whether intervenor should have given 30 
days' notice before apportioning the 
strike-caused expenses ? 


The third argument made in petitioner's brief but not urged upon 


the Commission, is based upon the requirement of section 18(b)(2), Ship- 
ping Act, 1916, that tariff changes resulting in an increase in cost to 

shippers may be made only on 30 days’ notice or with special permission 
of the Commission (petitioner's brief, pp. 29-31). This issue was before 


the Examiner and handled by him succinctly: 


"Recognizing that it was impossible for respondent 
to file on thirty days advance notice in the circum- 
stances of this case, Hearing Counsel argue that 
respondent should at least have taken advantage of 
the provision in the statute which allows a carrier 
to request the Commission for permission to file 
a change upon less than thirty days notice for good 
cause. Respondent correctly points out that, even 
assuming that the bill of lading provision for addi- 
tional compensation was not already on file, the 
thirty days advance filing provision of section 
18(b)(2) is inapplicable here. The Examiner agrees. 
Once the cargo is loaded, the voyage begun, and the 
contractual relations of the parties are fixed, no 
time remains for obtaining special permission for 
a change in rates on short notice. This section is 
further inapplicable for the simple reason that re- 
spondent did not change its rate or charge. Its tar- 
iff provisions were the same as those that had ex- 
isted for at least thirty days previously." (JA 53) 


Despite this clear holding, petitioner's brief on exceptions to the 
Commission did not mention the issue (JA 79-86). That 10-page brief 
contained only two arguments, neither of which mentioned section 18(b)(2) 


or the 30-day notice requirement. The Commission thus had reason to 
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believe that petitioner no longer disputed this matter so cogently dis- 


posed of by the Examiner, and thus it may not be considered here. 


B. A Bare Exception to the Examiner's Findings, 
Without Further Mention in Brief or Argument, 
Does Not Preserve an Issue for Review. 


The three issues cited above were neither briefed nor argued be- 
fore the Commission, At pages 21-29 of its brief herein, petitioner has 
cited numerous record references purportedly preserving these issues 
for review. But the only place where any language relating directly to 
these three issues (rather than to the general meaning of section 18(b)(3)) 
can be found is in a document entitled "Exceptions of Intervenor, Inter- 
national Packers, Limited, to Examiner Seavers' Initial Decision of July 
29, 1964," set forth in full at pages 21-22 (also, JA 66-67). These excep- 
tions were filed separately from the brief to the Commission, and, as 


stated previously, no mention was made in the brief of sections 16 or 17, 


the 30-day notice argument, or the bill of lading/tariff incorporation argu- 


ment. None of the other matters cited from the record below, including 
Hearing Counsel's exceptions and brief, deal with any of these three 
points. Even in petitioner's exceptions, the points relating to sections 


16 and 17 are only stated in the most general terms, 


Scant references in broadbrush exceptions cannot preserve such 
veiled issues for review. The substance, not the form, of petitioner's 
arguments before the administrative agency governs the issues on ap- 
peal to this Court. In N.L.R.B. v. New England Tank Industries, Inc., 
302 F.2d 273 (1st Cir. 1962), the private litigant sought to attack the 
broadness of the Board's order in an enforcement proceeding. The Court 
noted at pages 278-279 that while when the case was before the Board 
there had been an exception to the order, "This exception apparently re- 
lated more to the sufficiency of the evidence supporting the order than 
its broadness." As a result, the Court considered only whether the evi- 
dence was sufficient; and, refusing to rule on whether the order was too 


broad, affirmed on the basis that there was sufficient evidence. 
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The requirement that the administrative agency must be apprised 
clearly of petitioner's argument is well stated in N.L.R.B. v. Giustina 
Brothers Lumber Co., 253 F.2d 371, 374 (9th Cir. 1958): 

"Assuming respondent by exceptions attempted to raise 
the question of the Union's violation of § 8(d), those ex- 
ceptions are so ambiguous as to be totally ineffective 
to adequately apprise the Board of respondent's inten- 
tion to assert and rely on the alleged § 8(d) violation. 
Such ambiguity is the substantial equivalent of no ex- 
ception at all and is insufficient notice that respondent 
intends to urge the issue now asserted." _ 

Similarly, in Magnet Cove Barium Corp. v. United States, 175 F. Supp. 
473, 475 (S.D. Tex. 1959), a mere reference to an issue below without 
exposition "may not be construed as presenting, fairly and clearly to 


the Commission, the point that plaintiff was complaining .. ."' 


Similarly, petitioner here failed to inform the Commission of peti- 
tioner's continuing opposition to the Examiner's adverse decision of cer- 
tain issues. Not having presented them to the Commission for decision, 


petitioner is. now foreclosed from having them considered by this Court. 


I. 


COMMISSION DID NOT ERR IN CONCLUDING THAT 
INTERVENOR HAS NOT VIOLATED SECTION 18(b). 


After the Examiner had disposed of the foregoing peripheral argu- 


ments, apparently to the satisfaction of all parties, the only issues pre- 
sented to the Commission and decided by it were these: (a) whether the 
intervenor, in assessing the surcharge, charged more than authorized by 
its tariff; and (b) whether the bill of lading and tariff provisions relied 
upon by intervenor were sufficiently definite to satisfy section 18(b). We 


contend that the Commission correctly decided both issues. 


Here we will show that provisions similar to paragraph 4 of inter- 


venor's bill of lading have been upheld by courts and that nothing in the 
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legislation which established section 18(b), or in its legislative history, 


shows an intent to overturn these decisions. Moreover, it is well worth 
noting with respect to the regulatory scheme under the Shipping Act, that 
the Commission itself has determined that paragraph 4 of intervenor's 
bill of lading, and, indeed, the manner of its being invoked here, are not 


contrary to the purposes of the Act or orderly regulation. 


A. Intervenor Acted Lawfully. 


Bill of lading provisions similar to paragraph 4 of intervenor's 
bill of lading (entitling carriers to additional compensation, or to the 
agreed compensation, but for services less than contemplated, due to 
* an event beyond the carrier's control), have been found lawful and prop- 
er. E.g., Colonialgrossisternes Forening v. Moore-McCormack Lines, 
Inc., 178 F.2d 288 (2d Cir. 1949); Alcoa S.S. Co. v. United States, 338 
U.S. 421, 422 (1949); Kroll v. Silver Line, 116 F. Supp. 443 (D.C. Calif. 
1953); The Wildwood, 133 F.2d 765 (9th Cir. 1943), cert. denied, 319 
U.S. 771 (1943). 


The most frequent instance where an ocean shipper is required to 
pay sums in addition to the freight rate specified in the carrier's tariff 
is when there is a declaration of "general average."" "General average" 
is expressly permitted by all ocean bills of lading and carriers’ tariffs. 
See GILMORE AND BLACK, THE LAW OF ADMIRALTY Ch. V (1957) 
The purpose of general average has been stated by the Supreme Court 
to be: 


"General average contribution is defined to be a con- 
tribution by all the parties in a sea adventure to 
make good the loss sustained by one of their num- 
ber on account of sacrifices voluntarily made of 
part of the ship or cargo to save the residue... 
or for the extraordinary expenses necessarily in- 
curred by one or more of the parties for the general 
benefit of all the interests embarked in the enter- 
prise." The Star of Hope, 76 U.S. 203, 228 (1869). 
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The propriety of permitting an ocean common carrier to assess addition- 
al charges against its shippers for nothing more than delivery of their 
cargo was recognized by the Supreme Court as firmly grounded in equity 
and as a necessary concomitant of the risks of ocean shipping: 
"Common justice dictates that where two or more 
parties are engaged in the same sea risk, and when 
one of them... incurs extraordinary expenses to 
promote the general safety, the loss or expenses SO 
incurred shall be assessed upon all in proportion to 
the share of each in the adventure."" Ibid. 
The losses which shippers may be required to pay to meet their share 
of the general average situation include not only damage to the vessel, 
but damage to the cargo of fellow shippers and vessel expenses as well. 
GILMORE AND BLACK, supra, §§5.10-5.11. 


A second line of relevant cases presents almost the reverse of the 
present petitioner's situation. More precisely, in those cases, the ship- 
pers prepaid the freight but did not receive the service thus purchased, 
In those cases, where the bills of lading contain the usual clause, "freight 
prepaid, goods or vessel lost or not lost,"’ and the voyage is frustrated, 
the risk of a forced abandonment of the voyage "'shifts from carrier to 
shipper... De La RamaS.S. Co. v. Ellis, 149 F.2d 61, 64 (9th Cir. 
1945), cert. denied, 326 U.S. 718 (1946). The Supreme Court has stated 
flatly that such "common" bill of lading provisions which permit a car- 
rier to receive full freights without completing the voyage "have been 
uniformly held valid." Alcoa $.S. Co. v. United States, 338 U.S, 421, 422 
(1949). If because of some force majeure the vessel never leaves port, 
full freight must nevertheless be paid. International Paper Co. v. The 
"Gracie D. Chambers," 248 U.S. 387 (1919). Since carriers are thus 
justified in abandoning voyages frustrated by force majeure and in re- ; 

-turning. shippers' prepaid freights, the shippers concerned must pay a 


second freight to have their goods delivered at the destination intended. 


The third situation in which courts have ruled that shippers must 


pay more than the originally agreed ocean freight is the one presented 
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in this proceeding: where a strike, or other occurrence beyond the con- 
trol of the parties, frustrates the carrier from normal performance. In 
the event of a strike preventing performance, a carrier has the duty to 
take appropriate action with due regard to the interests of all cargo on 
poard. Kroll v. Silver Line, 116 F. Supp. 443 (D.C. Calif. 1953). In 
Kroll, the carrier was proceeding to Los Angeles with 200 separate ship- 
ments when West Coast ports were struck. It deviated to the nearest 
open port, Takoma, Washington, and there unloaded the cargo for ship- 
ment by rail to Los Angeles, Not only did the carrier retain fullfreights, 
but the Court held that under a bill of lading provision similar to the one 
involved here, the shipper must pay the railroad expenses in addition to 


the ocean freight.” 


Shippers were required to pay additional amounts as a result of a 
strike in the cases of Hirsch Lumber Co. v. Weyerhauser S.S. Co., 233 
F.2d 791 (2d Cir. 1956), cert. denied, 352 U.S, 880, and Talsuuma Kisen 
Kabushiki Kaisha v. Robert Dollar Co., 31 F.2d 401 (9th Cir. 1929), In 
American Transp. Co. v. Swift & Co., 53 F.2d 265 (S.D.N.Y, 1931) the 
interruption which delayed performance was detention by the British in 
search for contraband during World War I. There, the Court held the 
carrier to be entitled to additional freight based upon the number of days 
of delay. 


Each of these categories of cases, brought to the attention of the 
Commission, provide useful analogies, While petitioner states at page 
20 of its brief that such cases are "different," it does not bother to 
illustrate in what material respect they conflict with the case at bar. 

It is our position, of course, that the controlling legal principle in each 


of those cases conforms with the controlling legal principle here. 


: Intervenor proposed to petitioner this solution. Obviously understanding 
this to be the law, petitioner acknowledged it would have had to accept delivery 
of its cargo in Mexico if intervenor chose to discharge it there (JA 45). 
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In Colonialgrossisternes Forening v. Moore-McCormack Lines, 
Inc., supra, additional freight for returning goods to the original port of 
shipment was paid the carrier when it was unable to deliver them be- 
cause of war. From the shipper's point of view, this is certainly less 
desirable than that which the carrier did here, 7.e., deliver the cargo at 
destination after the cause of the delay has been removed. In Kroll v. 
Silver Line, supra, the additional payment was made to the rail carrier, 


rather than the shipowner. 


The cases cited above in support of the proposition that intervenor 
acted lawfully had one element in common. In each case, circumstances 
arose, the effects of which had not been precisely anticipated; in turn, 
those circumstances prevented normal completion of the voyage and con- 
stituted a risk not reasonably included in the carrier's freight rate. In 
each case, the bill of lading provided a means for apportioning the extra 
expenses incident to said risk. Thus, intervenor's actions were proper 


and compatible with the purpose of these bill of lading provisions.” 


B. Section 18(b), Was Not Intended 
to Overrule Existing Shipping Law. 


1. Section 18(b)(1) provides for the filing 
of "rules or regulations" which 


"change"' or "affect" the basic rate. 


Petitioner creates a false issue when it argues that the surcharge 


of 125 per cent "is not a rate or charge filed with the Commission" (petition- 
er's brief, p. 13).The argument is based on the assumption that only a spe- 
cific dollar freight filed with the Commission can be charged by a car- 


rier, The language of the Act proves the contrary. | 


4 The apportionment of unusual expenses "goes back at least to Roman times." 
GILMORE AND BLACK, supra, pp. 220-221. As the court pointed out in Badhwar 
vy. Colorado Fuel & Iron Corp., 138 F. Supp. 595, 607 (S.D.N.Y. 1955), aff'd, 245 
F.2d 903 (2d Cir. 1956), cert. denied, 355 U.S. 862, it is preferable that parties to 
a commercial transaction allocate the risk of possible strike interruptions, rather 
than wait until prospects become "crystal clear’ before acting: the waiting would 
“virtually stymie foreign commerce." 
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Section 18(b)(1) is the governing statutory provision. It contem- 
plates three kinds of filings pertaining to the total expense of ocean trans- 
portation to the shipper. The tariff must show, first, "all the rates and 
charges,'' obviously referring to all known and predetermined transpor- 
tation rates and charges. Second, the tariff must show each "terminal or 
other charge" under the "control of the carrier." And third, the Act re- 
quires the filing of "rules or regulations" which "in anywise change, af- 
fect or determine" the ''aforesaid rates, or charges..." As to this third 


category, petitioner would read it out of the statute. 


From the wording of the statute, it is clear that Congress contem- 
plated the filing of "rules or regulations" which may "change" the basic 
"rates,'' simply as respondent has done here. For example, a bill of lad- 
ing rule that general average will apply will change a rate. Similarly, a 
rate will not be changed, but certainly will be "affected" by a "goods or 
vessel lost or not lost" provision. Petitioner's argument that interven- 
or's surcharge could only be instituted after proper filing of the specific 
amount of the surcharge confuses rate filing before shipment with his- 
torically sound rules or regulations which, when applicable, change and 


affect the rates after shipment. 


It is a fair characterization of section 18(b)(1) to say that it does 
not proscribe carriers or shippers from providing for non-discrimina- 
tory techniques and arrangements in bills of lading and tariffs covering 
events beyond their control, so long as the "rules or regulations” which 
will affect the known rate are properly filed. Paragraph 4 of the inter- 


venor's bill of lading is one such rule or regulation, and it had been filed 


with the Commission as Section 18(b)(1) requires. 


2. The legislative history of section 18(b)(1) does 
not Support petitioner's position. 
As we have seen, for many years courts have permitted carriers 
to employ such bill of lading provisions to put shippers on notice that in 


the event of unforeseen circumstances they may have to pay substantial 
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amounts undetermined at the time of shipment. We also know that such 
bill of lading provisions are consistent with section 18(b)(1). The remain- 
ing question, not dealt with in petitioner's brief, is whether Congress in- 
tended by enacting section 18(b) to outlaw thereafter such long-accepted 
practices. Clearly it did not; and even petitioner has failed to cite any 
legislative history to support its construction of section 18(b).° 

Nevertheless, strong legislative history support is required for petitioner 
seeks to outlaw a number of heretofore well-accepted maritime prac- 
tices. For example, a declaration of general average, requiring the ship- 
per to pay "different compensation for the transportation of property or 
for any service in connection therewith,"’ would be unlawful if petitioner's 
interpretation of section 18(b)(3) were correct. Similarly, the usual bill 
of lading provisions requiring a shipper to pay the freight even though he 
or his consignee does not receive the goods at the scheduled destination 
(perhaps because of the loss or deviation of the vessel) would now be 


deemed unlawful. 


Nothing in the legislative history of section 18(b) indicates that Con- 
gress intended that that section, as amended, should alter, for example, 
the general average doctrine and other well-accepted maritime practices 
which apply when a voyage is frustrated or delayed. No one representing 
the marine insurance industry testified or even submitted written views. 
Yet surely some insurance company spokesmen would have been heard 
from if Congress had been doing what petitioner says. it was (i.e., legis- 
latively altering fundamental rights and responsibilities of shipping com- 


panies and their insurance carriers). 


Proof that section 18(b) was little more than a codification of exist- 


ing practice is found in the fact that the Merchant Marine and Fisheries 


Committee of the House of Representatives held that attacks upon the 


On its face, the letter from the Chairman of the Commission to the Chairman 
of the House Merchant Marine and Fisheries Committee, though cited at page 31 of 
petitioner's brief, adds nothing. Moreover, it was written a year after enactment 
of P.L. 87-346. 


20 


scope of a new tariff filing provision were "exaggerated" in view of exist- 
ing regulatory requirements concerning conference tariffs. H.R. Rep. 
No. 498, 87th Cong., Ist Sess. (1961), p. 11. During that Committee's 
hearings, its counsel noted that the filing and notice requirements had 
already been incorporated in many conference dual-rate agreements, 

and to this extent the new statute would be "exactly what the practice is 
anyway." Hearings before the Special Subcommittee on Steamship Con- 
ferences of the Committee on Merchant Marine and Fisheries on H.R. 
4299, 87th Cong., lst Sess., 1961, p. 40. 


Without some contrary indication, accepted rules of statutory con- 
struction prohibit ascribing to Congress an attempt to reject traditional 
practices. See The Penza, 9 F.2d 527, 528 (2d Cir. 1925). This princi- 
pal was aptly explained when the Interstate Commerce Commission ob- 


tained its jurisdiction over domestic water carriers: 


"Part III was added to the [Interstate Commerce] 


Act in 1940, and brought under regulation a field of 
water carrier service not previously subject thereto, 
During the many years prior to such regulation, var- 
ious customs and practices originated and became 
part of the industry, reflecting its peculiar charac- 
teristics and the needs and commercial requirements 
of its users. In administering the relatively new au- 
thority thus conferred on us, we should not so inter- 
pret and apply that jurisdiction as to force the discon- 
tinuance of practices long prevailing in the industry 
unless clearly contrary to the provisions of the Act. 
As stated by the Supreme Court... "The recognized 
practices of an industry give life to the dead words of 
a statute dealing with it.’"' Towing Charges, Moran 
Towing and Transp. Co., Inc., 284 IL.C.C. 562, 564 
(1952) [Emphasis supplied]. 


3. Intervenor's bill of lading does not 
frustrate the purposes of section 18(b). 
Petitioner argues that intervenor's technique for dealing with such 
unforeseen Situations (7.e., invoking its rights under paragraph 4 of the 


bill of lading) must meet the filing requirements of a specific rate because 
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to permit otherwise would “frustrate” the purposes of the Act (petitioner's 
brief, p. 30). When petitioner thus turns to matters of regulatory policy 
underlying the Shipping Act, it enters an area in which the Commission 
itself has special competence. Yet, the Commission has clearly rejected 


petitioner's frustration argument. 


Were further inquiry into the basic purposes of section 18(b) in or- 


der, we would suggest them to be twofold (cf. JA 59, petitioner's brief, 
p. 29). The first would be that by requiring the filing and publication of 
tariffs, unjust discrimination among shippers would be prevented, But 
there is no contention of such discrimination here (JA 52). All shippers 
were treated alike (ibid.). What is more, nothing in the disputed para- 
graph of the bill of lading on file with the Commission, paragraph 4, is 
inherently discriminatory. If and when such discrimination is attempted 
or effected, the Commission has ample means, particularly under sec- 


tions 16 and 17, Shipping Act, 1916, to prevent and punish it. 


The second basic purpose of section 18(b) is to create a stable 
trade affording competitors equal notice of rate changes. Stability and 
commerce are promoted by insuring that exporters compete on the basis 
of their own goods, services and efficiency, not on the basis of special 
deals or preferential arrangements. Here again, insofar as petitioner is 
concerned, it was neither the beneficiary nor the victim of any special 
deal or preferential arrangement, Since the provision in question could 
become effective only upon the occasional and relatively unpredictable 
intervention of forces beyond the control of the carrier and the shipper, 
it cannot be said that it would encourage or discourage shipper competi- 
tion. No competitive instability could result from the existence of such 
a provision. No other carrier need adjust its rates in order to obtain 
cargo. This bill of lading provision comes into effect only after a cargo 
is loaded and beyond the range of the forces of competition. This can no 
more create instability than can the occasional declaration of general 


average. 
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Most simply stated, the basic purpose of the new law is to reinforce 
the basic purposes of the 1916 Act by preventing discrimination and insta- 
bility. See "Alexander Report," H. Rep. No. 805, 63rd Cong., 2nd Sess. 
(1914), pp. 295-303. General average and other doctrines apportioning the 
risk of unforeseen circumstances among the various parties to an ocean 


adventure have never been held to create discrimination or instability. 


C. Intervenor's Bill of Lading Is Not Unenforceable 
For Vagueness Under Section 18(b). 


Petitioner charges that paragraph 4 of intervenor's bill of lading is 
vague and ambiguous. But we have shown that much of petitioner's con- 
fusion arises because it does not recognize the difference between "'rates 
and charges" required to be filed under section 18(b)(1), and matters af- 
fecting or changing such rates and charges, also as provided for in sec- 
tion 18(b)(1). While paragraph 4 is uncertain when compared to a fixed 
and published charge of, say, $10.00 per ton, this is so because that with 
which paragraph 4 deals (unpredictable events) is uncertain in relation 
to known and stated sums. Since paragraph 4 furnishes adequate notice 
to shippers of what is involved in their contract for carriage of their 


goods, it is sufficiently explicit. 


Although such bill of lading provisions have long been in force, 


Congress has never indicated that it meant to change them, and, of course, 


the Commission has expressed its satisfaction as to their adequacy, both 


in this proceeding and by accepting for filing hundreds of similar bills of 
lading. As we shall demonstrate, paragraph 4 is peculiarly suitable to 
the circumstances of this case, and the Examiner's and Commission's 
findings of its adequacy mirror similar previous findings by various 


courts. 
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1, Paragraph 4 of the bill of lading was 
sufficiently definite and precise. | 


The bulk of petitioner's argument on vagueness consists of refer- 
ences to many cases which hold that tariffs must be unambiguous, cases 
usually decided under the Inter-Coastal Shipping Act, 1933, 47 Stat. 1425, 
as amended, 46 U.S.C, 88 843-848. 


Intervenor has no quarrel whatever with these cases. But, as the 
Commission has found, they are inapplicable here (JA'60-61). In all of 
them the Commission or its predecessors were concerned with tariff 
provisions applicable to regular, determinable voyage charges. None 
dealt with the consequences of the unforeseen, when it is impossible for 
the carrier to specify in advance with exactness the amounts involved. 
Indeed, even under the Intercoastal Shipping Act it has been recognized 
that when emergencies arise "notice need not be published as schedules 
and tariffs are promulgated."" Holt Motor Co. v. Nicholson Universal 
S.S. Co., 56 F. Supp. 585, 592 (D.C. Minn. 1944) (embargo notice). 


The purpose of paragraph 4 of the bill of lading is to provide a ba- 
sis of understanding and agreement between carrier and shipper in the 
event of the subsequent occurrence of any one of a number of unpredicta- 
ble events (JA 60-61). To mention but a few: seizures by hostile govern- 


ments, contraband inspections by friendly nations, embargoes, govern- 


mental orders limiting discharge, hurricanes, epidemics, deviations to 


assist a stricken vessel, etc. 


In the instant case, who could have foreseen,thirty days before sail- 
ing, when the strike would erupt, when it would end, how much refrigerated 
cargo would be on the vessel, where other than port of destination it could 


be discharged safely, what the costs of transshipment would be, etc. ? 


Before the Commission, Hearing Counsel suggested various ways, 
other than intervenor's, in which a carrier might provide for such con- 
tingencies. A general rate increase was suggested, But the Examiner 


found none of the proposed alternatives so manifestly superior to that 


employed by intervenor that its method could be held to have violated sec- 


tion 18(b) (JA 60-61). Petitioner did not suggest language which would 


satisfy it, and the Commission concluded "'that the Examiner's disposition 
of these issues was well founded and proper" (JA 131). To the same ef- 
fect, the Court, in Kroll v. Silver Line, supra, at p. 455, commended the 
draftsmanship of a nearly identical bill of lading provision, saying: 

"It is difficult to imagine how a contract could be 


written which would more explicitly cover the 
exact facts and issues in this case." 


That case, as this, involved a strike which prevented discharge of cargo. 


Thus, it follows that just as a general average statement cannot be 
prepared before the facts of loss are known, So, too, it would be impos- 
sible to establish in advance any set rate or charge to be assessed against 
shippers in the event an mzforeseen hazarc befall:' the voyage. The 
numbers of persons affected, the nature of the hazard, and the least cost- 
ly way of mitigating it simply cannot be prophesied. In this context, para- 
graph 4 of the bill of lading was more than adequately definite, more than 


sufficiently precise. Accordingly, it was clearly lawful. 


The Courts have readily upheld carrier 
actions under comparable bills of lading. 


The fact that rates and charges will be changed by conditions en- 
compassed by paragraph 4 of the bill of lading in amounts unknown at the 
commencement of the voyage does not mean that paragraph 4 is meaning- 
less or unenforceable. The courts have uniformly held, when dealing with 
identical or similar bill of lading provisions, that they are sufficiently un- 
ambiguous and enforceable. In The Wildwood, 133 F.2d 765 (9th Cir. 1943), 
cert. denied, 319 U.S. 771 (1943), the Court, considering an almost identi- 
cal bill of lading provision, held that it was not too ambiguous to be en- 


forced, and said: 
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"  guch a clause must be given a reasonable inter- 
pretation, and the discretion conferred may not be 
exercised in an arbitrary or unreasonable manner, 
nor without substantial grounds, nor will good faith 
alone suffice..." At p. 767. 


When sailing from New Jersey to Russia the WILDWOOD received infor- 


mation (which proved to be erroneous) that it might be subject to an Eng- 
lish contraband order. It turned back to Takoma, Washington. The court 
permitted the carrier to retain $111,000 original freight, a freight charge 
of $17,000 exacted by the carrier for the return from the Western Pacific 


to Takoma, and discharging expenses of $39,558 at Takoma.° 


The United States Court of Appeals for the Second Circuit reached 
the same result in Colonialgrossisternes Forening v. Moore -McCormack 
Lines, Inc., 178 F.2d 288 (2d Cir. 1949). There, the carrier could not un- 
load its cargo at the port of discharge due to enemy hostilities and re- 
turned to the port of loading claiming an additional one-half freight under 
paragraph 4 of its bill of lading, which provided: 

"For any services rendered to the goods as herein- 
above provided, a carrier shall be entitled to rea- 
sonable extra compensation." “ 

Tatsuuma Kisen Kabushiki Kaisha v. Robert Dollar Co., supra, 
American Transp. Co. v. Swift and Co., supra; and Kroll v. Silver Line, 
supra, all involved delays in delivery where shippers were required 
to pay additional costs under bill of lading provisions similar to the one 


involved here. 


In all of the cases cited, the Courts have upheld additional charges 


necessitated by unforeseen events, charges similar to those assessed by 


2 These charges are enumerated in the District Court's‘opinion, 41 F. Supp. 
956, 964 (W.D. Wash. 1941). 


i See footnote 1 in the Moore-McCormack case which sets out in greater detail 
paragraph 4 of the bill of lading, and compare its almost verbatim identity with 
paragraph 4 of intervenor's bill of lading. 
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intervenor here. Thus, the provision in dispute is not too indefinite. It 
contains needed flexibility but cannot be invoked arbitrarily. This is the 
test the Courts have used. Common carriers must not act arbitrarily or 
capriciously but rather must consider all interests in mitigating the costs 
of the calamity. It was held below that the charges made under paragraph 
4 were "not arbitrary, being related directly to the added expenses of the 
carrier" (JA 60). 


Petitioner does not dispute that intervenor could have discharged 
its cargo hundreds of miles from the stated destination. Had this been 
done, intervenor could have had no complaint (JA 45-46). A result other 
than that found by the Commission would mean simply that it would be 
mandatory for ocean carriers to discharge in other ports for transship- 
ment even if this were to the detriment of shippers. The flexibility of 
the bill of lading provision has been approved by the Courts under nu- 
merous factual situations and has never been found unlawful because of 
vagueness. Nothing in the Shipping Act requires that this useful flexi- 
bility be disturbed. 


Ill. 


INTERVENOR'S BILL OF LADING PROVISION 
1S APPLICABLE TO THE FACTS OF THE CASE 
Petitioner's final argument is that regardless of whether or not the 
bill of lading provision was properly filed with the Commission, interven- 


or's conduct was not in accordance with the provision, and no service as 


provided therein was furnished to petitioner (petitioner's brief, pp. 33-38). 


The first of two aspects to this argument is that the carrier did not 
adopt a procedure provided in paragraph 4. Petitioner lists four possible 
procedures, concluding that none was followed. The third listed is: 

"|. the carrier may retain the cargo... until such 
return trip, or until such time as the carrier or mas- 


ter thinks advisable and discharge the goods. . . at 
any place. .. including the port of shipment:..." 
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Petitioner says that since the carrier did not retain the cargo until the 


return trip nor discharge it at the port of shipment, this procedure can- 
not be applicable. In fact, it is obvious that this part of the bill of lading 
does not confine the parties to only the port of origin as a solution to 
their problem. The quoted provision permits the vessel to retain and 
discharge the goods "'at any place." Certainly this means the port of 
destination as well as the port of shipment. In Kroll v. Silver Line, 


supra, it was a third port” Petitioner simply has misread the provision. 


The second aspect of this lack-of-service argument seems based 
on the belief that the bill of lading provision is only defensible if applied 
to an unforeseen event and a longshore strike is not such an event. It 
follows, according to petitioner, that since the event is not completely 
unforeseen, the carrier should absorb the expense in its general rates. 
This argument ignores the fact that the carrier has specifically stated 
in its bill of lading that it is not absorbing these kinds, of expenses. A 
shipper is conclusively presumed to know the terms of the tariff under 
which he ships. Kansas Southern Ry. v. Carl, 227 U.S. 639, 652 (1913). 
If a longshore strike is foreseeable by the carrier so as to be included 
in "rates and charges" rather than "rules and regulations ,"' then such 
an event is equally foreseeable by a shipper who, because of the rules 
and regulations, is on notice as to exactly what responsibility the carri- 


er intends to assume for the specified rates and charges. 


Nevertheless, and generally speaking, longshore strikes are not 
accurately predictable as to occurrence or duration.” Obviously, this 


is why such provisions are included in bills of lading. 


: Kroll also reflects that the port chosen must be reasonable, with due regard 
to all interests in the voyage. 


° "Maritime Strikes . . . vary considerably in duration . . . [DJuration of a 
strike is impossible to foretell. . ." Badhwar v. Colorado Fuel & Iron Corp., 
supra, p. 607. 
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The lack of substance to this argument by petitioner is highlighted 
by an exchange during argument below, reflecting petitioner's view of 
what is foreseeable: 

"The Chairman: Mr. Noble, would your argument in 
your pleadings that a labor strike is not an unfore- 
seeable complexity of ocean transportation also in- 


clude storms or tidal waves, earthquakes and epi- 
demics ? 


"Mr. Noble: Yes'’ (JA 109). 


What petitioner is saying is not that the particular event is unforeseeable, 
but that the carrier should foresee that something might happen and ac- 
count for it in its general rates. It is submitted that there is nothing in 
the Shipping Act or past business practices of the shipping industry which 
requires a carrier to increase the expense of all persons using its serv- 


ice in order to protect those few who may be put to extra but fair expense 


by unpredictable circumstances or circumstances whose effects cannot be 


determined in advance with reasonable and reliable certainty. 


Lastly, petitioner implies that retaining the goods on board the ves- 
sel without transporting them to some other port cannot constitute a serv- 
ice. This same issue was raised in Colonialgrossisternes Forening v. 
Moore-McCormack Lines, Inc., supra. There the goods were retained on 
board and returned to the loading port. The shipper contended that it had 
received nothing and therefore should not be required to pay 50 per cent 
additional freight. The contention was rejected by the Court: 

"In the circumstances, we can see no reason why a 
return of the goods to the carrier was not a service 
within the description of 'services rendered to the 
goods’ and just as compensible as would have been 
payments for forwarding them by some other carri- 
er." [supra, p. 290]. 

In Kroll v. Silver Line, Inc., supra, it was forwarding the goods by 
another which created expense to the shipper. The following conclusion 
in the decision below that a service was performed has not been rebutted 


by petitioner: 
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"It is no less a service to the goods to retain 
them on board and ultimately discharge them at the 
port of destination, as was done by respondent, than 
to retain them on board and ultimately return them 
to the port of loading, as was done by Moore-Mc- 
Cormack Lines. The cost to the carrier is thesame 
except for the additional cost of fuel. The value to 
the shipper is greater because the goods ‘are deliv- 
ered to the desired destination" (JA 62-64). 


Petitioner would have had to pay much more to receive the goods in the 


United States had intervenor returned them to Eruope. It ill behooves 


it to argue that it received no service. 


IV. 


INTERVENOR CANNOT BE HELD IN VIOLATION 
OF SECTION 18(b) UNTIL ITS TARIFF HAS BEEN 
REJECTED BY THE COMMISSION. 


Even if petitioner were correct (which it is not) that intervenor has 
violated the tariff-filing requirements of the Shipping Act, intervenor's 
tariff, with bill of lading attached, was filed and accepted by the Commis- 
sion, Until rejected under section 18(b)(4), tariffs have "an effect equiva- 
lent to law" and "establish the legal relationships of the parties." Furrow 
& Co. v. American Airlines, 102 F. Supp. 808, 809 (W.D. Okla. 1952). 


It has become well established before regulatory agencies that tar- 
iffs filed and not rejected cannot be found "inapplicable, or unjust and un- 
reasonable, solely because they were filed on less than statutory notice 
without the prior consent of the Commission." Phillips Petroleum Co. 

v. Akron, C. & Y. R. Co., 308 LC.C. 257, 260 (1959). Even unlawfully 
filed tariff provisions are "applicable" if not rejected. Ibid. Similarly, 
even though a tariff may later be found to be unreasonable or discrimina- 
tory, it does not automatically violate tariff-filing requirements, and un- 
til rejected is the applicable tariff. B. F. Nelson Mfg. Co. v. Baltimore 
& O. R. Co., 200 LC.C. 48, 49 (1934). Only if a tariff is not filed, or in- 


voked after rejection, does it become a violation of filing statutes. Since 
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intervenor's tariff was accepted and acted upon by intervenor in accord- 


ance with its terms, no violation of 18(b) could have occurred. 


The requirement that tariffs in ocean foreign commerce be filed 
with the Commission is of recent origin. It seems appropriate to follow 
the long-standing experience of the other agencies with authority over 
tariffs. Tariffs in foreign commerce have equal sanctity insofar as their 
filed terms should govern the relationship of the parties. In C.A.V.N. 

v. A. J. Perez Exp. Co., 303 F.2d 692, 696-696 (5th Cir. 1962), cert. de- 
nied, 371 U.S. 942, the Court used the following language to defeat an 
action by a freight forwarder against a shipper when the carrier would 
have prevailed because of the unimpeachable applicability of its tariff: 
"Hf it is a suit by the carrier we can assume that by 

virtue of its filed tariffs expressly incorporating 

its bill of lading contract, conduct by the carrier — 

no matter how inequitable — cannot excuse it from 

enforcing collection of freight, nor can harm inno- 

cently suffered by the shipper .. . excuse it from 

paying the carrier even though this means payment 

twice. That would follow from the rigorous policy 

which... gives to carrier tariffs the force of law." 

Under section 18(b)(4) of the Shipping Act, the Commission is au- 
thorized to "reject" any tariff not in conformity with the statute. It is 
significant that 18(b)(4) says a tariff provision shall be void "upon re- 
jection." As originally drafted, the provision merely stated that a re- 
jected tariff is void, suggesting that this approval can have a retroactive 
effect. This was changed to make it clear that it would be void only 
"thereafter" and eventually, "upon rejection.” See Index to the Legis- 
lative History of the Steamship Conference Dual Rate Law, S. Doc. 100, 
87th Cong., 2d Sess. (1962), p. 19. 


Unless and until rejected, intervenor's tariff, including the bill of 


lading provision under scrutiny here, is the guiding document for ship- 


pers, the carrier, and the regulatory agency. It must be so; otherwise, 


the tariff becomes meaningless and a gross unfairness would be worked 


upon carriers which, having filed their tariffs and never having had them 
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rejected by the Commission, have a right to rely uponthem. Although 


paragraph 4 must have some meaning, petitioner, for its own benefit, 
treats it as meaningless. The Commission's predecessor was reversed 
where, at the expense of a carrier, it ruled to free shippers of extra ex- 
pense resulting from a longshoremen's strike preventing removal of car- 
go. American President Lines v. F.M.B., 115 U.S. App. D.C. 187, 317 

F. 2d 887 (D.C. Cir. 1962). The cargo was unloaded in that case, but the 
principle affirmed is illuminating: ". . .a carrier is entitled to fair 
compensation for sheltering and protecting the consignee's property." Id. 
at 889; cf. Carnation Co. v. Southern Pacific Co., 269 1C.C. 470, 473 (1947) 


It would be inequitable to hold intervenor in violation of the Ship- 
ping Act, when intervenor had every right to rely on the fact that hun- 
dreds of other bills of lading have been accepted by the Commission, 
and have never been declared unlawful, Petitioner's request that inter- 
venor be singled out does not take into consideration the responsibility 
of the administrative agency, by rule-making procedure or otherwise, 
to inform carriers that their openly-declared practices no longer com- 
port with the broad statutory standards. Only then would invoking the 
tariff be contrary to the tariff-filing provisions of section 18(b). In this 
particular instance, the Commission has consistently approved this long- 


standing shipping practice and it should continue to do so. 


CONC LUSION 


For the foregoing reasons, it is respectfully submitted that the deci- 


sion of the Commission should be affirmed and this petition denied. 
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